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In the Court of Appeals of the District of Columbia. 


No. 2301. 

Edward Kosack, Appellant, 
vs. 

E. Olivia Johnson et al. 


11 Supreme Court of the District of Columbia. 

Equity. No. 28882. 

Edward Kosack, Complainant, 

vs. 

E. Olivia Johnson and \V. \Y. Solder, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District 
ot C olumbia, at the City of \\ ashington, in said District, at the 
times hereinafter mentioned, the following papers were filed and 
proceedings had in the above-entitled cause, to-wit: 


Bill for In junction. 

Filed October 25, 1909. 

In the Supreme Court of the District of Columbia. 

Equity. No. 28882. 


E. Omvia 


Edward Kosack, Complainant, 

vs. 

Johnson and \Y. \Y. Solder, Defendants. 


I<> (lie II»iioriil)] e Justice of the Supreme Court of the District 
of Columbia, holding a special term of the equity court, your com¬ 
plainant, toward Kosack, respectfully represents to the court as 
follows: 

o- 1 ; T ' la i o e . is ? . l ‘ itize " , of . the V'. ,ited . S . tilU * 1,11,1 11 resident of the 
1 lstnct of Columbia, and brings this suit in his own right That the 

defendants are citizens of the United States and residents of the DD- 
trict. of Columbia and are sued in their own rights in relation to 
the matters and things as hereinafter set forth 

1—2301a 





KI>W\R 1 > KOSACK vs. R. OLIVIA JOHNSON* RT Ah. 


2. That the complainant is the sole owner in fee simple of that 
part of lot 11, in square 3< t, in the City of Washington, District of 
Columbia, contained within the following metes and bounds: 

Beginning with the northwest corner of said lot and running 
thence east 85 feet, thence south 17 feet, thence west 70 feet, (3 
inches, thence south 1 foot, 1 \-j inches, thence due west 14 feet, 0 
inches, thence north 18 feet. 1 1 j inches, together with all the im¬ 
provements thereon. 

- That at the time complainant purchased said lot in 1878, 

it was improved by a three-story and cellar brick building 
which extended across the entire front of said lot. and running 
back to the depth ol 32.8* feet. 1 hat portion of the south wall of 
this building, beginning at the southwest corner of said lot and ex¬ 
tending back 14 feet 0 inches, was nine inches in thickness and 
built with its south face 0.34 feet south of complainant s south line. 
The balance of the south wall of said building was built of an 
irregular thickness, beginning at a point 14 feet <1 inches east of the 
southwest corner of said lot with a thickness of 1.51 feet thick and 
tapering off until at the rear end of said building it is only 0.81 of 
a foot thick; the south face of said portion of said south wall ex¬ 
tended over complainant's south line to the extent of 2 1 L > inches, 
at its eastermost end, and gradually increased until at its wester- 
most end, namely, at a point 14 feet 0 inches from the southwest 
corner of said part of said lot, its south face is 0 % inches south. 

In 1888. complainant .built on the rear or eastern end of his 
property a three-story brick structure, used as a shop, with its south 
wall 12 inches thick; this wall begins at the southeast corner of said 
described portion of said lot, and runs along its south line west for 
a distance of 20 feet with the south face of said south wall at its 
eastermost end 1 - of an inch south of said described south line and 
gradually increases until at its westermost end it reaches 3 inches 
south. In the same year, and at the same time, complainant 
3 built an addition, or three story back building to the house 
of the following dimensions: 32.13 feet by 13 feet. This 
building extended from the old house to the shop in the rear, with 
all of its windows and doors facing south ami overlooking a cement 
walk and areaway 32.13 feet long by 4 feet wide, to the south of 
which there was built and maintained a board fence that ran east 
and west, and extended from the southwest end of the south face of 
the south wall of the shop to the southeast end of the south face of 
the south wall of the house that was on the front of the premises 
at the time complainant purchased same in 1878. The only mode 
of egress and ingress from the main house to the back building was 
and is now, by means of a door placed in the rear of the main build¬ 
ing and opening upon said walk and areaway, and a door in said 
back building opening on said areaway: that the only mode of going 
from the shop to any part of the house is by means of a door opening 
on the said w*alk and areaway. That a more complete explanation 
of the plan of complainant s land, and the improvements thereon, 
can be gathered from a plat and survey attached hereto, marked 
Complainant’s Exhibit “A,” which we pray may l>c read, examined 
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and considered as a part of this paragraph. That none of the walls 
of complainant’s building were erected, or maintained as a party 
wall; and from the date of the erection of the improvements in 
1888, down to the loth day of September, 1909, complainant has 
been in actual, undisturbed, notorious, adverse, peaceful and con¬ 
tinuous possession of all of the land within the boundaries, 
4 as hereinbefore described, under a claim of right thereto, 
and adverse to the defendants, and all other persons, and 
has paid taxes thereon to the District of Columbia, from said date 
down to the present time. 

•>. 1 hat the defendant. E. Olivia Johnson is the owner of that 
part of lot 11, in square 377. which lies immediately south of com¬ 
plainant s property, hereinbefore described, which is embraced in 
the following metes and bounds, as described in a deed from one, 
Allan \\ . Miller to said defendant, bearing date of August 9, 1909. 
recorded August 10, 1909, in Liber 3267, folio 114, as being: 

Tart of lot 11, square 377, beginning on Tenth Street 18 feet, 1 VL» 
inches from the northwest corner of lot 11, thence south 10 feet”, 
nHj inches, thence east 8d feet, thence north 12 feet, thence west 
70 feet, 0 inches, thence south 1 foot, l 1 /^ inches, and thence west 
14 feet, 6 inches, to the beginning.” 

At the time that the said Johnson acquired said property, same 
was improved by a frame building, extending across the entire front 
of said lot and running back a distance of about 33 feet, the bal¬ 
ance of said described portion of said lot was covered by a shed and 
an open space used as a yard, and no portion of the building main¬ 
tained upon same, as acquired by said Johnson, was supported, 
braced against, or used in any manner, shape or form, the south 
walls and fence owned, erected and maintained by complainant on 

hi> part of said lot as described in the previous paragraph of this 
bill. 


r I hat mi the 17th day of September 1909, there was issued by the 
Building Inspector to the defendant W. W. Souder, as 
,r> builder, a permit to erect upon the land, hereinbefore de¬ 
scribed in this paragraph of this bill, a two storv brick 
structure. 

I pon ascertaining that defendants were contemplating building 
<>n the land, described in this paragraph of the bill, this complain¬ 
ant notified the defendant Souder. and Mr. Simmons, the agent of 
defendant Johnson, that they could not use any of the south walls 
of his. complainant s, building; that they w T ere not party walls, and 
had not been built as such; and that he would not agree to the de¬ 
fendants coining over on his complainant’s, land and erect a party 
wall where the fences stood, as his, complainant’s land, had been 
completely improved and to now erect a party wall at that point 
would narrow the passage way to such an extent that it would be¬ 
come impossible to even move out his, complainant’s, furniture, that 
was in the back building, and would also cut off the necessary light; 
that in fact the fence was beyond the boundary line, but neverthe¬ 
less, he, complainant, was entitled to all the land north of it by ad¬ 
verse possession, and proposed to so hold it. 
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Defendants however state that their survey showed that said walls 
were party walls, and that the Inspector of Buildings had given 
them a permit and that they would proceed to use the walls, as party 
walls, and pay complainant whatever was due therefor. This com¬ 
plainant having seen the survey called to defendant s attention that 
the survey they had was not of Johnson’s portion of lot 11. in square 
377, hut included a portion of his. complainant’s, land, and 
<> demanded that they refrain from doing anything until a 
proper survey should he made; and complainant also protested 
to the Inspector of Buildings and requested that the building permit 
he revoked until a proper survey should he made, which request wa¬ 
re fused. Complainant then notified defendants, and each of them, 
that if they proceeded to use his wall in any way they would do so 
at their peril, and that if they came over on his land and built a party 
wall where the fence then stood, they, defendants, would have to bear 
the consequences, and begged them to wait until he could heave a 
proper survey made, which he knew would establish to their satis¬ 
faction that they had no right in law to either use his walls, or to 
build a party wall, but they declined to wait. 

That notwithstanding complainant’s protests the entire south 
walls of his building, as hereinbefore described, have been appro¬ 
priated by the defendants, and they have proceeded to use, and are 
now using the same in the same manner, and to the same extent that 
they would be entitled to do under the law if same were a party wall; 
and said defendants have also torn down the fence hereinbefore re¬ 
ferred to, and destroyed complainant's cement pavement, herein¬ 
before referred to. and have unlawfully appropriated a strip of his 
land. 32.13 feet by 0.72 feet, and are now proceeding to erect a brick 
wall thereon; in consequence of which complainant’s light is shut 
off. and he is being deprived of proper means of communication with 
the different parts of his buildings, as hereinbefore described. 
7 Since the happening of the events, stated in the foregoing 

paragraph, complainant has had a proper survey made of his 
land by the Surveyor of the District of Columbia, which survey is 
attached hereto, marked Complainant’s exhibit “B” and prayed to 
be read and considered as a part of this bill. This survey shows on 
its face that the lines of the south walls of complainant’s buildings, 
in respect to the lines of complainant’s lot. as contained in the deed 
to him from Leo Kosack and others, under date of October 22, 1878, 
and recorded December 20. 1878. in Liber 903. folio 175, are not 
party walls, as defined in Section 482 of the Revised Statutes of the 
District of Columbia, and re-enacted in Section 1580 of the Code of 
the District of Columbia. Since receiving said survey attention of 
defendants has been called thereto, and they have been again re¬ 
quested to cease further u<e of the said walls and stop further build¬ 
ing of the wall on complainant’s land, and to replace the fence and 
walls back in the conditions in which they found them, all of which 
defendants, and each of them, have refused to do. 

5. That said defendants by the unlawful use of complainant’s 
south walls, and the unlawful taking of that portion of complainant’s 
land, which had been used as an areaway and walk, is causing com- 
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plainnnt an irreparable injury and damage, in this, i. e. that com¬ 
plainants lot is an extremely narrow one in the heart of the business 
section ot the City of \\ ashington, and to secure a proper price for the 
land, or proper revenue from the investment, it will be neces- 
>ai\ to improve it by a modern building of five or six stories 
m height. That neither the south, nor north, walls of said 
building are party walls, nor of sufficient strength to support a mod- 
crn building of the aforesaid height. If the defendants are allowed 
to use the south walls as a support to their building, it will materially 
du iea>e the \alue of complainant s land, and it will take away the 
light from him of tearing down his entire building; that the taking 
of the strip. 32.13 feet by 0.72 feet is an irreparable damage and 
injury to complainant’s property, as it is the taking of complain- 
«iut > l<md without c’ven <i semblance of right so to do, and narrowing 
bis lot to that extent. And. if the defendants are not restrained by 
!hi< court, the defendant. Johnson will continue to use complainant’s 
."aid >«» 1111 1 walls to a loss and use of by the complainant of his 
strip of land of about 1 foot in width and 85 feet in depth, and for 
the taking of which complainant is without any remedy except in 
a court of equity. " " r 

herefore the premises considered your complainant 


Prays 

1st. 1 hat the l nited States writ of subpoena mav issue out of this 
Honorable court, directed to the defendants, E. Olivia Johnson and 

. \\. Sender, and each of them, commanding them to appear on 
a day certain and answer the exigencies of this bill. 

2nd. That the defendants. E. Olivia Johnson and W. W. Souder, 
and each of them and their agents and assigns, he enjoined pendente 
kite and permanently from further appropriation of the com- 
^ plainant s south wall, as set forth in the premises of this bill, 
in any manner whatsoever, and from doing any further work 
of any kind whatsoever in. through, on or about said walls on com¬ 
plainant s land, and from doing anv further work on the wall now 
being erected on complainant’s land by defendants at the place and 
in the manner set forth in the premises of this bill. 

3rd. 1 hat this court pass a decree herein ordering the defendants, 
and each of them, to forthwith remove and take awav any and all 
joists, girders, supports, rods, plaster and anything else whatsoever, 
lliat has been inserted in. attached to. leaned or laid upon said south 
walls of complainant’s buildings on lot 11 in square 377; and to also 
remove the wall built upon complainant s land and restore the fence 
and cement walk in the same, or equally as good, condition as they 
were in previous to any trespass having taken place. 

4th. That this court pass a decree herein compelling defendants 
and each of them, to pay to complainant anv and all damages he may 

reason of the unlawful use by them of the said south 
walls and the trespassing upon said land, and that this cause be re¬ 
ferred to the auditor to take proof of such damages and report his 
findings to this court. 
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5th. That the complainant may have such other and further re¬ 
lief as may appear to the court meet and proper. 

The defendants to this hill are E. Olivia Johnson and 
10 \V. w. Souder. 

EDWARD KOSACK. 

(UTTINGS & CHAMBERLIN, 

Attorneys for PVf. 

District of Columbia, ss: 

I. Edward Kosack. on oath say that I have read the foregoing bill 
of complaint by me subscribed and know the contents thereof; that 
the matters and things therein stated of my own knowledge are true 
and those stated upon informatiton and 1 k? 1 ief I believe to he true. 

EDWARD KOSACK. 

Subscribed and sworn to before me this 23 day of October, 1900. 

A. B. KELLY, 

[seal. | Notary Public. 


II .hunt Ansner of h. (jlirin Johnson and II’. II . Souder. 


Eiled December 7, 1009. 
****** 


The joint answer of 
Sunder to the bill tiled 
as follows: 

1. They admit the 


defendants E. Olivia Johnson and W. W. 
in this cause respectfully shows to the Court 

allegations of paragraph one of the bill of 


complaint. 

2. They deny that complainant is the sole owner in fee simple 
of that part of Lot 11 in Square ‘>77 as described by metes and 
I Mill lids in paragr; ,,>h two of said bill and say that the complainant, 
in 1871. by virtue of a deed from a certain Oallaudet and others 
acquired that part of original Lot 11 which now constitutes Lot 
29 in subdivision of Square 377 and thereby acquired the follow¬ 
ing part of said lot. viz: Beginning at the Northwest corner of said 
lot and running thence East eightv-five feet: thence South fourteen 
feet >ix inches: thence West seventy feet six inches: thence South 
3 feet l 1 -; inches: thence West fourteen feet six inches; thence 
North eighteen feet one and one-half inches to the place of be¬ 


ginning. 

That thereafter bv convevanee from one Louisa Clements the 

• t 

complainant acquired a part of Lot 28 in said subdivision contain¬ 
ing 158.6*2 square feet, viz: Beginning at the Northeast corner of 
said Lot No. *28 and running thence due West seventy feet six 
inches: thence South two feet three inches: thence East 
12 seventy feet six inches; and thence North two fee- three 
inches. 

That in 1878 the owner of Lot *28 in said subdivision 
caused an official survey of the dividing line between the said 
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property of complainant and of the predecessor in title of the 
defendant, L. Olivia Johnson, and a location of the party walls 
then existing between the said dividing lines of the property of 
the complainant and of the predecessor in title of the said defend¬ 
ant Johnson. that the said survey was made by the then Surveyor 
of the District of Columbia and it shows the westernmost fourteen 
feet six inches of the dividing wall described in the bill of com¬ 
plaint to be a party wall extending three inches over said Lot *28 
and the remainder of said wall to be also a party wall extending 
foui and one-half inches over that part of said Lot 28 owned by 
the predecessor in title of the said defendant Johnson. That at 
the time of said survey the rear dividing wall and the back building 
mentioned in complainant’s bill had not been erected. That on 
the eighteenth day of March. 1878, Louisa Clements, then the 
owner of the part of Lot 28 except that part theretofore conveyed 
to complainant as aforesaid, conveyed the said lot to the predecessor 
in title of defendant Johnson and thereby vested all of the re¬ 
maining part of said Lot 28 in the said predecessor in title; that 
when the complainant built the two-story brick structure mentioned 
in his bill upon the rear of said Lot 29 he made the south wall 
thereof a party wall and placed it equally on the dividing line be- 

^ t-ween his property and the property of the said predecessor 
18 in title of said defendant Johnson. 

These defendants say that they have no personal knowl¬ 
edge of the other matters mentioned in paragraph two of complain¬ 
ant’s bill, but are informed and believe and therefore aver that 
complainant’s dividing walls therein mentioned were erected and 
maintained as party walls and that complainant never was in the 
actual, undisturbed, notorious, adverse, peaceful and continuous 
possession of the land within the boundaries as therein described 
under a claim of right thereto and as to the payment of taxes 
» ' * tliatthc tax records in the District of Columbia 

show that complainant Kosaek and those under whom lie deraigned 
title have paid taxes on but twelve hundred and eightv-five square 
feet of land and that those under whom defendant Johnson de¬ 
signs title have paid taxes on eleven hundred and eighty square 
feet of land and that complainant Kosaek and those under whom 
lie claims have never paid any taxes upon the four and one-half 
inch strip hereinafter mentioned nor upon a strip of land two feet 
three inches wide extending along the southern line of complain¬ 
ants land, beginning at the easternmost line of said land and run¬ 
ning thence westerly seventy feet six inches hereinbefore described 
and containing 158.62 square feet and say that those under whom 
defendant Johnson deraigns title have paid taxes iq>on said two 
strips. 

These defendants further say that complainant claims title under 
a deed from Otto Kosack’s heirs to him dated October 22, 
14 1878, and recorded in Lilier 908, folio 175, and that before 

the death of said Otto Kosaek the latter conveyed bv deed in 
fee simple to Louisa Clements dated March 14, 1871, and recorded 
in Liber 694, folio 169, a strip of his said land four and one-half 
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inches wide along the southern line thereof, beginning at the south¬ 
west corner of his said land and running thence east fourteen 
feet six inches; that the purpose of said conveyance was to convey 
to said Louisa Clements the south half of the division wall between 
said Otto Kosack s land and the land of said Louisa Clements and 
that said Louisa Clements conveyed said strip of land to Henry 
Schmidt by deed in fee simple dated December 30, 1873, and re¬ 
corded in Liber 007, folio *20, and the said strip of land has by mesne 
conveyances been conveyed to defendant Johnson who is now the 
owner thereof in fee simple. The description of said strip of laud 
as shown in said two deeds is as follows: 

“Commencing on Tenth Street at a point distant one hundred 
and thirty-three (133) feet nine (0) inches south from the north¬ 
west corner of the square number three hundred and seventy-seven 
(377) ; thence south along said Tenth Street four and a half (4 ! ^*) 
inches; thence due east fourteen (14) feet six ((>) inches; thence 
north four and a half (4 1 **) inches; thence west fourteen (14) feet 
six ((>) inches to place of beginning, being part of lot number 
eleven (11) in said square three hundred and seventy-seven (377), 
together with the buildings, improvements, rights, privileges, appur¬ 
tenances and other hereditaments.’’ etc. 

This four and one-half inch strip was conveyed to Louisa Clem¬ 
ents bv Otto Kosack on the same dav that she eonveved to him the 
two tect, three inch Mrip <m<l these two deeds were evidently 
13 made for the purpose of adjusting the dividing line between 
their lots to conform to the center of the dividing wall. 

Further answering the matters set forth in paragraph two defend¬ 
ants say that the nineteen original proprietors of land in the City 
of Washington, including the land here involved, bv their certain 
deed in trust for the purpose of creating the City of Washington 
and for other purposes covenanted and agreed that the Provident 
of the Cnited States might establish building regulations to the 
manner of buildings to be erected upon lots to be surveyed and laid 


off under the terms of said deed in trust, the Acts of the Maryland 
Legislature and Acts of Congress: that on. to wit, October 17. 1701. 
President Washington duly promulgated, under the terms of said 
deeds in trust, the following building regulation: 

“That the person or persons appointed by the Commissioners to 
superintend buildings may enter upon the land of any |>erson to set 
out the foundation and regulate the walls to be built between party 
and party, as to the breadth and thickness thereof, which founda¬ 
tion shall be laid equally upon the lands of the persons between 
whom such party walls are to be built, and shall be of the breadth 
and thickness determined by such person proper, and the first 
builder shall be reimbursed one moiety of the charge of such party 
wall or so much thereof as the next builder shall have occasion to 
make use of before such next builder shall always use or break 
into the wall, the charge of value thereof to be <et by the person or 
persons so appointed by the Commissioners. Provided, that the 
maximum thickness laid upon the adjoining lot shall be nine inches 
in the clear/’ etc. 
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Said building regulation was duly sanctioned and recognized bv 
the Legislature of the State of Maryland before the District 
lb of Columbia was ceded to the United States and the said 
building regulation has been, since its said promulgation, 
a lule ot property in the District of Columbia and a covenant run¬ 
ning with all of the land within the said City of Washington, in¬ 
cluding the land here involved. 1. nder said deeds in trust and 
regulation and the rule of property established and acquiesced in 
tor more than a century the building by complainant of a dividing 
\\all partly upon defendant’s adjoining land was pursuant to and 
in accordance with his right as adjoining owner and did not con¬ 
stitute an ouster of either defendant Johnson or any of her prede¬ 
cessors in title and that at no time has the defendant Johnson or 
any of her predecessors in title had any right or right of action or 
leniedy at law or in equity to remove or cause to be removed either 
of the dividing walls between the land of complainant and defend¬ 
ant Johnson. 


Defendants arc advised and believe and therefore show that the 
fence mentioned in complainant s bill was connected at its eastern 
end with the westernmost end of one of the dividing walls and at its 
western end was likewise connected with the eastern end of the other 
of said dividing walls; that said fence did not extend in a straight 
line, but was crooked and wavering in its extent between the ends 
and that the purpose and intent with which said fence was erected 
was to connect said party walls, and that even if the same had been 
as alleged by complainant built entirely upon defendant’s land, 
neithei the defendant nor any of her predecessors in title has ever had 
any right of action for the removal thereof for the reasons 
1< heretofore recited as to the said walls themselves. 

8. Answering paragraph three of complainant's bill de¬ 
fendant.- say that the description of defendant Johnson’s land as con¬ 
tained in said paragraph agrees with the description in the deed 
theiein mentioned. Defendant Johnson further answering says 
that she is the owner of record of the property as set forth in the bill 
and in addition thereto she is the owner in fee simple of a strip of 
land three inches wide and seventy feet, six inches in length lving 
along the north line of the property as described in said bill,* the 
eastern end of said three inch strip confronting on the allev at the 
rear of said lot; that the eastern or rear line of her said lot is in 
icdlit\ twehe feet, thiee inches in length instead of twelve feet as 
set out in the deed mentioned in paragraph three of complainant’s 
bill and that the true description of her land is as follows* 

Part of lot 11, square 877. beginning on Tenth Street, 18 feet 

fro, V thc . northwest ( ‘ orncr «aid lot 11, thence south 
10 feet 10% inches, thence east 85 feet, thence north 12 feet 8 inches 

ihenoe west 70 feel.6 inches, thence south 1 foot 4% inches, and 
theme west 14 feet b inches to the place of beginning 

Further answering defendants say that the frame’building men¬ 
tioned in complainant s bill was supported and braced against the 
brick wall to the north of it and had been so supported and braced 
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for, to wit, the period of more than twenty years at the time of 
tiling the bill. 

Defendants admit the issuance to defendant Souder of the build¬ 
ing permit and the notification to him by complainant men- 

18 tinned in this paragraph and defendants further offered to pay 
as compensation for said walls the amount fixed by the Build¬ 
ing Inspector as provided by law. They admit the use of said walls 
as party walls, the tearing down of the fence and the removal of so 
much of the pavement as was necessary to erect the new party wall. 
They deny that any part of complainant's land was unlawfully appro¬ 
priated and say that the new wall therein mentioned was fully com¬ 
pleted before the filing of the bill herein. Before constructing said 
wall defendant Souder says he had the line thereof located bv the 
Surveyor of the District of Columbia as provided by law and con¬ 
structed said wall in accordance with said line as appears by the cer¬ 
tificate duly issued by the Surveyor’s office dated October 1. 1909, 
a copy of which is attached to defendant Souder s answer to the rule 
to show cause filed herein and now hereby made a part of this answer. 
The building permit was issued after careful examination of the rec¬ 
ords in the Surveyor’s office and the deeds hereinbefore described and 
mentioned by complainant and the said lines were located by said 
Surveyor for defendant Souder after the same consideration. 

5. Defendants deny the unlawful use of complainant’s south walls 
and the unlawful taking of complainant s land and any injury or 
damage to complainant. Before attempting to make any use of said 
party walls defendant Souder tendered to complainant’s attorneys 
the just and true amount due complainant for such use as was made 
of said party walls, said amount having been ascertained by 

19 the Building Inspector in accordance with the law. As to 
complainant's right to improve with a modern building five 

or six stories in height, said right is speculative, uncertain and incon¬ 
sistent with the right of complainant because of the deed of Otto 
Kosack to defendant Johnson s predecessor in title hereinliefore re¬ 
ferred to and defendants further say that complainant has the right 
under the law and regulations in force in the District of Columbia 
to make use of a part of defendant Johnson’s land for the erection of 
a building just as any other person owning any other lot in the City 
of \\ ashington has a right to so use adjoining land for such purpose, 
for which reason the value of complainant’s land has not in any man¬ 
ner decreased nor is any right taken away from him and they fur¬ 
ther say that no land has been take?) from complainant. 

E. OUVTA JOHNSON 
W. W. SOUDER. 

E. H. THOMAS, 

\VM. HENRY WHITE, 

Solicitor* for Defendants. 


District of Columbia, ss: 

We do solemnly swear that we have read the foregoing answer bv 
us subscribed and know the contents thereof, that the facts therein 




EDWARD KOSACK VS. E. OLIVIA .JOHNSON ET AL. 


11 


stated of our own personal knowledge are tme and those stated upon 
information and belief we believe to l>e true. 


E. OLIVIA JOHNSON. 
W. W. SOUDER. 


*20 


Suhserihed and sworn to before me this 3rd dav of Decem¬ 
ber, A. D. 1909. 

E. CATESBY ROWZEE, 

[seal. | Notary Public, l). C. 


Co mpla i no n t Testi mo ny. 

Filed December 28, 1910. 

******* 

\\ ednesday, March 80, 1910.—2:00 o’clock p. m. 
Met pursuant to foregoing notice. 

Appearances: John C. (fittings, Esq., of Solicitors for the com¬ 
plainant. who is present: William Ilenry White. Esq., Solicitor 
for defendants: also the Examiner, Albert Harper, Esq., and 

Jam i €8 C. Colvin, 

who being produced as a witness of lawful age for and on behalf 
of the complainant, and being first duly sworn, deposes and says: 

Direct examination. 

By Mr. Gittings: 

Q. Where do you reside? A. (154 B Street, Southeast. 

21 Q. Did you at anv time live on 10th Street next door to 

Mr. Kosack? A. 1 did. 

Q. On this property now called the Johnson property? A. It 
was 519 10th Street. 

Q. When did you leave there? A. I have been away from there 
about two years this spring, I think; went away from there a year 
ago last spring. 

Q. How long did you live there? A. Several months over a year. 
Q. What was the character of the buildings on the property? A. 
Two-story frame. 

Q. State whether you are familiar with the partition fence that 

ran from one of Mr. Kosack’* brick buildings to the other? A. 

I simply know the character and location of the fence running from 

the front house to the back shop of Mr. Kosack’s. 

Q. On which side of that fence were the pasts and scantling? A. 

On mv side. 

«/ 

Q. State whether or not that fence was a straight fence, or was 
wobbly? A. Well, it was fairly straight; it was not broken down 
in any way; as straight as the average fence, I judge. 
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Q. Do you know wliat was the condition of the land im- 
22 mediately north of it on Mr. Kosack’s side? A. It was 
cemented, if I am not mistaken; T know there was a pavement 
right up to the fence. 

^ Q. Do you know whether the north side of this fence was on 
Kosack s line. or whether it was Hush with the front building and the 
rear building? A. I think that fence must have been on the south 
of his line, for the simple reason that where the fence joined the hack 
shop there was a corner indicating that the fence went beyond the 
place; so it must have been on my side; the side of the fence must 
have been even with the south side of the wall. 

Q. How was it on the front side? A. I am not positive about 
that. 

Q. Hut you know that the posts and scantlings were on your 
side? A. A cs. sir; on my side. 

Q. Mere you ever on the Kosack side of the fence? A. Acs. 

Q- Do you know anything about the purpose for which this 
areaway was used ! A. Air and light. I judge, and as a passagewav 
from the front hall to the hack shop. 

Q. Please state whether or not there was any way of getting in 
what was called the hack building—I do not mean the shop— 
through the front building, other than going over the area wav* 
A. Only hy going through the hallway. 

Q. W hat do you mean by the hallway? A. There was a 
door leading from the front through the hallway into the 
area way. 

Q. But there was no door leading from the front building into 
the rear building? A. No. no direct door. 

Cross-examination. 

Bv Mr. White: 

0* ^ nu do not know anything about where the line was? A. No. 

Q- How high was this fence? A. I don't know exactly. 1 am 
six feet two inches, and 1 had to >tand on the bottom rail to see a 
party on the other side oi the fence; 1 have stood there of evenings 
talking with Mr. Kosack*s son. and I always had to <tand on the 
bottom rail to see him. 

Redirect examination. 

Bv Mr. Gittings; 

tr 

Q. What is your business? A. Salesman. 

Q. For whom? A. Hunter. 

Q. Are you related to the Kosacks in any way? A. Xo. 

Q. And you have no interest in this controversy? A. 
24 None whatever; knew nothing about it until they asked me 
whether I would testify about the condition of the fence 

JAMES C. COLVIN! 

Subscribed and sworn to before me this dOth dav of March \ 

D. 1910. 


ALBERT HARPER, Examiner. 
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Robert II Smith, lieing produced as a witness of lawful age for 
i'^es'-l'nSs: l °'»P lai » a '“, <'»<! being first duly sworn, de- 

Direct examination. 

Bv Mr. Gittixgs: 

Von area barber, are von not? A Yes sir 

"a \TZ . .*•'■* '«*• I— •'< * 

. . 1 ....« 

(l Dunng your tenancy of the barber shop did you ever have 
a ! 1 opportunity to go back in the rear of the yard? A. 

,• es * sll j " e „ 1{ . lve been going back there steadily several 
times a day all that time—had to go back. 

.. ^ There is a closet there in the rear yard that you used? A. Yes, 

Al '° fa . miliilr "ill' tlio ground floor of this Kosaek prop- 
cii\ . a. i es. sir. 1 1 

■ '°°k at [1>* S drawing which purports to he Exhibit A to 

.‘rJ’ 1 , an< . 1 s ' ate whether or not you understand it and what it 
leieis to. ,\. les. sir: I do. 

<1. According to your recollection, does that give a fair idea of 
flic ground plan of (he Kosaek properly? A. Yes. sir. 

Q. State whether or not there is any door leading from the dining- 
romn on the ground floor into the front part of the house? A. Not 
n mi K<)es ont n *dit there at that turn. 

"5" y . ou llave .. t0 , us ? tlle at-eiiwav to get from the dining-room 
into the front part ol the house, do vou? A Yes «ir 

P . lei '; e state whether or not t hat areaway was’paved, and, if so 

11 "*ji] pu - ;|1 '|) s 1 " as l >ave<1 > 1 tlnnk with the same stuff as the 

■*’ 1,11 cement, you mean? A. Cement, I think 

find, will, ii, ‘ o'.!? " Il0t . l,er ' ,r il . P avetl al1 the way up to and 

f , 1 t»n<c A. N e-. sir: if was paved right up close to the 

fence from one end to the other. 

Q. For what purpose was that areaway used bv the Kosaeks’ 
A. It «as used for getting from the front part of the building to the 
stable a id closet m the rear, and out even into the alley. 

house? v' Yes aS si r ni0,,e ° f insress an<] e K ress from 'he stable to the 

Q. How about from the kitchen and dining-room to the front of 
e house and to the stable—whether or not it was necessary to use 

rear’ T'Vo g0l '' S .l tO T'• fr °"' those rooms to l,1 e stable and the 
real. A. Aes, sir; lie dining-room and kitchen communicated but 

areawa°\\ dnt ^ thro, ‘ s 1 t0 tl,e sta ble without going into’this 

t J 

Q. And all the furniture and other articles that were in the hon«e 
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Mr. White: Question objected to as argumentative. 

A. Yes, sir. 

Q. W as that rear part of this back building, the house and the 
shop, built when you first went there? A. Yes, sir. 

27 Q. During your occupancy as tenant <>f tlie barber shop 

state whether or not that fence was ever torn down and rebuilt 
bv anybody, to your knowledge? A. It was there when I went 
there, so far as 1 remember, and I think it was never torn down; it 
might have been repaired, but 1 don’t remember that it was ever torn 
down : it was a good fence from one end to the other, the whole of it. 

Q. State whether or not it was wobbly or straight? A. It was 
straight. 

Q. In respect to the pasts and scantlings, state which side they 
were in. whether on the inside of Mr. Kosaeks tract, or on the inside 
of the tract south? A. The posts and scantlings were on the tract 
south. 

Q. Please state how that portion of the fence inside, next to 
Kosaek s. abutted these two walls, that is. the wall at the front of the 
house and the wall of the shop: in respect to whether it was inside the 
wall, or on the outside of the wall? A. Well, it seemed to work 
right dead against the wall, and these posts seemed to set on the 
outside of that. 

Q. In other words, they made a straight line with the outside of 
the walls? A. Yes, sir. 

Q. How much ground, if you know, did the builder, in building 
this wall where the fence used to he—how much ground did he take 
up of Mr. Kosaek’s? 

2H Mr. White: Objected to as calling for a conclusion of the 

witness as to what was Mr. Ka*ack’s ground and what was not. 

A. I know that took up about a foot, as near as 1 can get at it, to 
what had been there previous. 

Q. You mean they narrowed the areawav about a foot? A. Yes, 
sir. 

Q. In building this wall where the fence was what did they 
destroy on Mr. Kosack’s side, other than the cement walk? 

Mr. White: Question objected to as leading. 

A. They tore down and broke loose what was kind of a porch on 
the second tloor: I believe that is about all there was to break loose: 
there may have been some other things I have forgotten now; but I 
know they had to take away some of the porch posts, because at the 
time 1 had to go under it. and that naturally caused me to notice 
that, because I was afraid it would fall. 

Mr. White: 1 object to this evidence on the ground that it is im¬ 
material. the building permit, under which the party wall was con¬ 
structed, requiring under the regulations that adjoining premises be 
restored, and the defendants standing ready and having offered to 
restore the premises in accordance with the permit and the building 
regulations. 

Note.—C ross-examination waived. 


ROBT. H. SMITH. 
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Subscribed and sworn to before me this 30th day of March, A. D. 
1910. 

ALBERT HARPER, Examiner. 

*29 Thomas Walsh, being produced as a witness of lawful age 
for and on behalf of the complainant, and being first duly 
sworn, deposes and says: 

Direct examination. 

By Mr. Gittixgs: 

Q. Did you ever live near Mr. Kosack on 10th Street? A. 1 did. 
Q. How close to him? A. Let me see. My property extended 
within twenty-nine feet of his. 

Q. How long did you live there? A. Let me see: From lSGo close 
on to thirty years. 

(l Do you remember about when Mr. Edward Kosack built the 
back buildings on this property? A. 1 do, very well, lie bought 
the place and built there originally. 

Q. Do you know whether he ever changed the lines upon which 
lie originally built? A. 1 couldn't say as to that exactly. I know 
the lines that were originally established there, that is, upon which 
he built. 

Q. Were you familiar with the Kosack building, the inside of it. 
the ground plan? A. Pretty well. 1 went through it when building 
and afterwards; but, as a matter of course, 1 forget the outlines ex- 

actly; but so far as my recollection goes, I have got them 

30 pretty well. 

Q. Kindly look at Exhibit A to complainant's bill and state 
whether or not that represents to your mind the drawing and ground 
plan of that property. (This is the 10th street front; here is the 
alley; this represents the old building; this is the back building and 
shop; and here is the areawav, and this is the line.) A. Yes sir; 
1 am familiar with that, all right. 

Q. Does that appear to be correct, according to your recollection? 
A. Yes, sir; that is correct according to my recollection. 

, Q; , 1) «y? u tlie location of the fence that extended from the 
front building hack to the shop? A. Oh, yes. well. 

Q. Do you recall on which side of the fence the scantlines and 
posts were? A. On the other side. 

Q. What do you mean by “the other side”? A. On the south 
side. 

Q. IIow did that fence abut? A. The inside of this fence abutted 
on a line with the front wall. 

Q You mean the outside of the front wall? A. The outside of 
the front, wall, yes; that is, the inside that is on Mr. Kosaek’s side 
abutted on the outside of the front wall. 

oi Q -, arca ' va /> het'veen the house and the fence, was that 

31 >a n e< n I)oy< ? ukno T ? After years it was concreted 

, f , y w kl “ , ' v abont hmv lo "K it was concreted? A It 

byhis brothtr b ‘ V ^ here; '* ww not ""smally concreted 
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Q. State whether or not the area walk that lie concreted extended 
all the wav to the fence? A. Yes; it extended all the wav to the 
fence. 

Q. State whether or not there was any mode of egress from the 
front of the old part of the house to the hack building, other than 
through and across the areaway oil the first floor? A. Not that 1 
know of. No. there was not. You had to go through the areaway 
to get back. 

y. About when wa> it Mr. Edward Kosack built this back building 
and shop? A. I would think it was in 1K81 or something like that: 
1 am not positive now. It was about 1881 or 1882. 

Cross-examination. 

Bv Mr. White: 

ft, 

y. How long has it been since you were through that building? 
A. I have been away, and 1 haven’t been through that building since 
thev were building north of it. Stilson Hutchins built north of it. 
I have been through the building then. 

y. When was that? A. I guess about two years ago; about that. 
I think. 

32 y. Before that when were you through it last? A. When 

it was building: when the front was built and when the back 
portion was built. 

Q. What years wen* they built? A. I am not positive, but 1 think 
it was about ten years between the time that his brother built and the 
time that he built the back building. 

y. So in INTO or 1 NT 1 you were through the buildings when the 
front part was built? A. Yes, sir. 

y. Then you were not in the buildings again until the back part 
was built, which was about IS, SO or 1881? A. I don’t think so 
That is right close, but I say I was away. I have been back of it. 
from the alley direction, but I haven’t been through the front of it. 

y. Then you were not again through the building until the Stil¬ 
son Hutchins suit, about two years ago; is that correct? A. That 
is the only time that I have been through there, yes. 

y. Did vou testify in the Stilson Hutchins suit? A. Yes. sir. 
T did. 

y. Did you go through it then for the purpose of testifying? 
A. No. no. I did not. I owned the Stilson Hutchins property at one 
time, but tny testimony. 1 believe, didn’t avail much in that because 
I forgot the technical questions that were asked of me. I was 
32 here, anyhow, to testify for Mr. Kosack on that case. 

THOMAS WALSH. 

Subscribed and sworn to before me this 30th dav of March. A. D. 
1910. 


ALBERT HARPER. 

Examiner. 
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George \\ . Kosack, being produced as a witness of lawful age for 

and on behalf of the complainant, and being first duly sworn de¬ 
poses and says: 

Direct examination. 

By Mr. Gittixgs: 

Q. ^ou are a son of the plaintiff in this suit? A. Yes sir 
Q. I low old are you? A. I was forty-two the 22ml of February. 
<■/. \\ hat is vour business? A. 1 am a briek-laver bv trade but 
I am working as fireman now. 

Q. What do you mean—fireman in District employ? A No' 
fireman, stationary boiler. 

Q. How long have you lived in this 10th street house of vour 
father s? A. From 1878. 

Q. W hen did your father build the back building and the 
shop? A. In 1888. 

Q. You have examined this Exhibit A to the bill? A. Yes sir. 
Q. State whether or not that fairly represents the ground plan of 
your father's property? A. Yes, sir. 

Q. State whether or not there is any communicating door from the 
front building to the back building on the first floor*' \ \o <i,- 
only the hall. * * * ’ ’ 

, ^f* M ^ ierc a, J. v getting to the back building from the front 

building except by the area-way? A. That is the only wav. 

Q. Is there any way of taking things in and out of the dining room 
and kitchen, that is, from the front to the rear, except over this 
area-way ? A. Through the area-way. 

Q. That is the only way, is it? A.' Yes, sir. 

i J ) ?, V<)1 1 ™' U /be fence that extended from the front building 
hack to the shop? A. \ es, sir. 

. Q'i Ilow were the; posts and scantlings of that fence fixed _on 

which side. A. On the south side. 

Q- ^ b er ^ were tbe posts placed in reference to these brick 
oo wa Is and with reference to a line drawn from one brick wall 
to the other? A. On the south side. 

Q. When was that fence built? A. It was built right after he not 
through building the back part in 1888. 

Q. W as it ever torn down, to your knowledge? A Yes sir 

and replaced! 1 ' 0m " bo "‘ five orsix years ago 

(). Bv erecting a new fence. State whether or not it wa- con- 
structcd on the lines of the old fence? A. Yes, sir 

post.’ " Pre '* IC ,IOs(< '* le *’ 0,,le places? A.,Yes. sir; four 

Q. As tohe north side of the fence (that is, tl,e part that faced 
>our father s property) state whether or not that was flush with the 
outside of your father’s two buildings, front and rear. 

Air. W Hite : Objected to as leading. 

A. Yes, sir; it was. 

.1—2301a 
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Q. Who tore down that fence? A. 1 helped tear it down myself. 

Q. When? A. About- 

Q. I do not mean the time you replaced it, but I mean 
•10 here recently. A. You mean when they tore down the other 

part? 

Q. Yes. A. 1 couldn't say. I was not there. 

Q. Was this area-way paved? A. Cemented. 

Q. IIow long ago? A. It has been cemented for the last twenty 
some years. 

Q. Please state whether or not that cement extended up to the 
fence? A. Yes. sir; extended from the wall to the fence, flush with 
the fence. 

Q. Can you tell 11 s how much of that cement walk has been taken 
by the builder in erecting this new wall that went up where the fence 
was? 

Mr. White: Objected to as calling for the opinion of the witness 
based upon his presupposed knowledge of where the line is. 

A. About eleven inches. 

Q. You mean eleven inches in width? A. Xo; eleven inches all 
the way along—a little over a brick and a quarter. 

Q. Let me see if I understand you: You mean they narrowed the 
walk that much? A. Narrowed the walk that much. 

Cross-examination. 

By Mr. White: 

Q. Is the pavement along there flush up to the wall? 
87 A. Well, no; it has been broken a wav. 

Q. IIow much? A. I guess about five or six inches. 

By Mr. Gittixgs: 

(J. Is that five or six inches in addition to the eleven inches you 
sav it took? 

Mr. White: Objected to as leading. 

A. Xo, sir. Where they took it off the side of the walk they 
broke off the concrete and let it stand the way it was broken off: 
they have never replaced it. 

Q. What I want is this: IIow much of that walk did they take 
and occupy in building this new wall? A. About eleven inches. 

Q. In addition to that there is still the five inches of the walk 
destroved? A. Yes, sir. 

%j 7 

By Mr. White : 

Q. How much of the walk was torn up? I)o you know? A. No. 

Q. Have they replaced any of it? A. Xo, sir. 

Q. And you say you do not know how much of the walk was torn 
up? A. No, sir; I doirt know exactly how much. 

Bv Mr. Gittings: 

Q. You do know how much it was narrowed? A. Yes, sir. 
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38 Bv Mr. White: 

Q. IIow can you know how much it was narrowed if you do not 
know how much it was torn up? A. From the end of the wall to 
where they came in I can measure that off, when the building 
stands on the line, which I tell you was a hrick and a little over a 
quarter they have taken in. for the down-spout takes four inches, 
and they have got that snug into the wall. 

Q- You are counting the down-spout in the eleven inches? A. 
No. T am not counting the down-spout; T am counting the wall. 

Q. Have they replaced any of the walk which they tore up? A. 
No, sir: none whatever. 

Q. Why can’ t you say, then, how much of the walk was torn up? 
A Because T haven't measured it. 

Q. You say there are five or six inches torn up inside the wall? 
A. Inside the wall where they broke off when they dug out. 

Q. And you sav thev have occupied eleven inches of the wall? 
A. Yes, sir. 

Q. But you cannot say how much of the walk they tore up? A. 
No. sir: 1 can’t say how much of the walk they tore up altogether, 
and no other man can say that. 

39 Q. Why not? A. Because if he hasn’t measured it he 
can't say; because there is always something liable to break 

off or slide down in any digging at all. 

Bv Mr. Gittixgs: 

Q. You sav vou are bv trade a brieklaver? A. Yes, sir. 

By Mr. White: 

(J. While it is true that in advance you might not be able to tell 
how much it would he. yet after it is all done it is capable of as¬ 
certainment as to how much has been torn up? A. I couldn’t tell 
you exactly, because I haven’t measured it up. 

Bv Mr. Gittings: 

Q. But vou did measure the distance thev took off the wall? A. 
Yes, sir. 

By Mr. White: 

Q. When did you measure that? A. I could tell that by the 
brick. That was right after they started to build. 

Q. The wall was up then, was it not? A. Yes, sir; the wall was 
up. 

Q. Ilow could you measure it? A. Measure it from the top. 

Q. Measure what from the top? A. The top of the 

40 wall. 

Q. The top of the wall? A. Yes, sir. 

Q. You mean the top of the w-a-1-1? A. The wall; measured over. 

Bv Mr. Gittings: 

Q. How much of the wall was up when you measured it? A. 
Up two stories. 
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Q. This was a perfectly straight wall that they put up, was it? 
A. Yes, sir. 

Q. The wall of the stable, as we call it. and the other wall are 
straight, are they not? A. Yes, sir. 

Q. As I understand it. your cement walk ran all the way through 
and flushed the fence? A. Yes. sir. 

Q. And when you measured the distance or amount of the walk 
that they took you knew how far their wall extended inside of the 
south side of your two walls: is that correct-? A. Yes, sir. 

Q. And that was a hrick and a quarter? A. A brick and a little 
over a quarter. 

Q. And a brick is nine inches? A. A brick is nine inches, vcs. 

GEORGE W. KOSACK. 

41 SubscriWd and sworn to this 30tli day of Marc h. a. n. 

1910. 

ALBERT HARPER . Examiner. 


Mrs. Caroline Six. 


being produced as a witnes- of lawful age for and on behalf of the 
complainant, and being first duly sworn, deposes and says: 

Direct examination. 


By Mr. Gittings: 


Q. Where do you reside. Mrs Six? A. 521 10th Street. 

Q. You are the daughter of Mr. Edward Kosack? A. Yes. sir. 
Q. How long have you lived with Mr. Kosack on 10th street? A. 
About thirty-two years. 

Q. Are you thoroughly familiar with this cement walk and fence 
in the rear there? A. Yes. sir. 

Q. And also with the ground plan of vour father’s property? A. 
Yes. sir. 

Q. You have examined Exhibit A to the bill of complaint, have 
von not? A. Yes. sir. 


42 Q. Does that fairly represent that ground plan by outlines? 

A. Yes, sir. 

Q. Please state whether or not there are any doors leading from 
the old building, built by Otto Kosack. into the dining-room, in 
the building built by your father—any direct communication be¬ 
tween those two rooms? A. Xo. sir: there are no doors, only the hall 
to go from the hall into the path and into the dining-room. 

Q. What do you mean by the path—the areawav? A. The area- 


wav. 

Q. Is that areaway paved? A. It was paved. 

Q. 1 am speaking of the time previous to the bringing of this 
suit. A. Yes. sir. 

Q. What was it paved with? A. With concrete. 

Q. IIow long has it Wen paved? A. It has been paved, I guess, 
about thirty-two years—no. not quite that long. 
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Q. At any rate, for more than twenty years? A. Over twenty 
years; yes, sir. 

Q. Were you familiar with the lines of fence that extended from 
the end of the old front house back to the stable? A. Yes, sir. 

Q. ^hite whether or not this concrete walk went flush with 
4b the fence. A. Yes, sir; went even up to the fence. 

Q. Where were the posts of this fence—on your father’s 
side, or on what is known as the Clements' property side? A. On 
the Clements’ property side. 

Q. AA here were the scantlings? A. The scantlings were on the 
other side. 

Q. State whether or not this fence was flush with vour two walls 4 "* 
A. It was. 


Mr. AA iiite: This line of questions is objected to as leading. 

Q. State in your own way. Mrs. Six. how this fence was built in 
1 elation to the outside line, facing your father’s two south walls. 
A. It came from the front house to the hack house; the fence was up 
toward the house, and the scantlings and posts were on the other 

side, and the hoards came even from that brick wall to this brick wall 
(indicating). 

Q. What do you mean by that? A. Flush up against the bricks. 

Q. i ou mean flush to the south side of the bricks? A. Yes, sir. 

Q. Do you know how much of this areawav was occupied by this 
new wall put up bv Johnson? A. From ten to eleven inches, maybe 
ci little bit more, just by my eyesight. 

Q. State whether or not there is any way of moving furniture and 
other things from your two rooms'in the back building into 
44 your new rooms, other than by this areaway? A. No. sir- 
it all has to come through the areaway, and T don’t believe 
\ on could get them through the area way now. 

Mi. AA iiite: I ask to have that last part stricken out, as being 
meieh the opinion of the witness and as not responsive. 

Q. AA by? A. Because the areaway is too narrow now to get thing* 
through. H 

Air. A\ iiite: The same objection. 

Q. Have you measured the width of the areawav along there? 
A. Yes, sir. ' 

Q. AA hat is it? A. Exactly a yard wide. 

Q. AA T hat was it previously? A. Forty-one inches. 

Air. Sittings: lortv-one inches is not right. 

Mr. AA iiite: I object to the statement of counsel that it is not 
right. 

Q. How many feet was it? 

All. AA iiite. I object to that as being an attempt by counsel to 
cross-examine his own witness. The witness said she measured it. 

Q. I mean, how many feet wide was it previous to this? A It 

used to be about four and one-half feet wide, I think it was. 
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45 Q. When did your father build this back building? A. 

lie built about t-wen tv-two years ago, something like that; 
in 1888, I think it was built. 

Q. Who originally put up this fence? A. It was first put up by 
the carpenter who built the back building. 

(}. Built it for your father? A. Yes, sir. 

Q. Did your father pay for it? A. Yes, sir. 

Mr. White: I low does she know that? 

Q. Do you know that? A. I am sure of it. 

Q. Was that fence ever taken down by the neighbors at any time? 

Mr. White: Jt is immaterial by whom it was taken down. 

A. No, sir. 

Q. I mean after it was first put up. A. The cedar posts always 
stood, but there were new boards put on. 

Q. Who did that? A. We replaced them. 

Cross-examination. 

Bv Mr. White: 

Q. How many times did that happen? A. That I couldn’t just 
exactlv saw 

It) Q. Have you lived in this place thirty-two years? A. Yes, 

sir. 

Q. In what part of the house have you lived? A. I lived all over 
(be house. 

Q. Is there not a barl>er shop there now? A. No, sir; we don’t 
own the barber shop. 

Q. Isn’t there a barber shop in the house? A. Yes, sir. I thought 
you asked me whether I lived in the barber shop. 

Q- I asked you what part of the house you lived in. and you said 
you lived all over: then 1 asked you if there was not a barber shop 
in the house, and you said yes. Did you measure the width of the 
old area way? A. Yes, sir. 

Q- And you say it was four and a half feet? A. It was about four 
feet and a half. 

Q. What did you measure it with? A. With a measure that we 
have at home. 

Q. Is that a tape-line measure, or a vard-stick, or a rule? A. It 
was a regular rule, one that folds open. 

(l A two-foot rule? A. It is larger than that, T think; I think it 
would measure about four or five feet. It folds open several times. 

Q. When did you measure it? A. Oh. I have measured it many 
a time, but 1 couldn’t sav just exactlv when. 

0. What were the occasions of vour measuring it v \ 
47 Well, we had some carpet there once that I wanted to put out 
to straighten it out. and so I measured the path to see 
whether it was broad enough for me to fold it in; and several times 
on other occasions I have measured it. 

Q. \\ ould you forget, from one time to the other, how wide it 
was? A. No, I don’t think I did. 
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Q* .Th en why would you measure it again, if you knew how 
wide it was.* A. I believe 1 measured it once when we had it newlv 
cemented, I hat was the second time that l measured it, I know. 

\\ lien did you make the measurement which showed that it 
is three feet wide? A. I showed different parties how narrow it was. 

r! i^i * vou w ^ en * 1 guess that has been about a week ago. 

Q. Did you measure it with the same rule? A. No, sir; 1 
couldn t measure it with that rule. 1 had another rule downstairs 
and that was the yard-stick I had. 

Q. And it was just as wide as the yard-stick is long? A. Yes, 

sir. Maybe 1 can get my linger in between at some places, that is 
all; and some places I can't. 

CAROLINE G. SIX. 


4N \ an(1 sworn to before me this 30th day of March, 

ALBERT HARPER, Examiner. 

Mr. Gittings : Let the Examiner note that other witnesses are 
present Mr. A. L. Saltstein, Mr. W. E. Wylie. Mr. Edward Ivosaek, 
and Mr. J. M. Chamberlin—and that counsel for complainant is 
prepared to conclude the testimony of these witnesses this afternoon 
but Mr. White, counsel for defendants, suggests that he has an im¬ 
portant public engagement which requires him to leave at 3:30. 
and by reason thereof it is agreed that we take the testimony of 
these witnesses on Monday, April 4, at 4:00 o’clock p. m. 

* Ir ; White: I agree to an extension of time to that date and to 
such further extension of time as mav be necessary for the Examiner 
afterwards to write up his notes; also, that if the time limited by 
the Court shall expire in the meantime, it mav be extended to the 
time necessary to prepare and file the testimony. 

(Adjourned to 4:00 o’clock p. m. of Monday, April 4, 1910.) 


Monday, April 4, 1910—1 o’clock p. m. 
Met pursuant to adjournment. 

Appearances: John C. Gittings, Esq., of Solicitors for the 
49 complainant, who is present; William Henry White, Esq 

Solicitor for defendants; also the Examiner, 'Albert Harper 
Esq.; and 1 

W. E. Wylie, 


who being produced as a witness of lawful age for and on behalf 
of the complainant, and being first duly sworn, deposes and says. 

Direct-examination. 


By Mr. Gittings: 

Q. Mr. Wylie, what is your business? A. Carpenter. 

Q, How long have you been in that business? A. About thirty- 
four vears. 

Q. Where do you live? A. 647 Morton Street, N. W. 

Q. Are you related to the complainant in this case? A. No, sir. 
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Q. Did you at any time examine the property. 521 10th Street. 
N. \\\, owned by Mr. Kosack? A. Yes. sir. 

Q. When did you lirst go there to examine it? A. On the 7th 
of November. 

Q. Last November, 1009? A. Yes, sir. 

Q. Did you notice the building immediately south of it, which 
is now No. 519, that was being constructed there? A. Yes. 

50 sir. 

Q. State whether or not, in constructing the building 
which is now 519, anything was placed in the south walls of the 
building 521. such as hangers to put joists on? A. Yes, sir. 

Q. How many, and whereabouts were they put? A. There were 
10 hangers on the front part of the building in the tirst story, and 
fourteen in the back. 

Q. What do you mean by the back? A. In the rear of the build¬ 
ing. 

Q. In the rear of the shop? A. I don t know whether it is a 
shop, but in the front part of the building there were sixteen 
hangers; then came a new wall; there were fourteen hangers in the 
old wall; I didn’t pay any attention to the new wall. 

Q. \\ hat is the purpose of these hangers? A. ( sed for han°in o 
• • • ^ ^ 

joists 111. 

Q. Did you at any time go up on top of Mr. Kosack *s building to 
see whether they used his chimneys or roof in any way? If so, state 

^ , fuiil. \. 5 es, sir; I saw where they went over his roof 

with a four-inch course of brick. 

Q* I s that in the front ot the building or back of tin* building? 
A. In the rear. 

Q. 5 on mean back of this new wall? A. Yes, sir. 

(}. Were there any other hangers on this wall? A. Yes, sir; on 
the second floor. 

Q. I low many? A. (Deferring to memorandum;) In 

51 the front part there were twenty-three, and in tin* back there 
were fifteen. 

Q. Is that all that were put in? A. That is all the hangers that 
I saw. There was a cut in the first story for an iron beam across 
the front; it is four and one-half inches deep, eleven and one-half 
inches wide, and fourteen inches high; and also one on the second 
Hoor—it is a two-story—four and a half by eleven and a half by 
fourteen, the same as the one below. This wall was cut the same 
as the one below. 

Q. Did you at any time examine this new wall that was put up in 
the front part of Mr. Kosack’s house and the back part of his house 9 
A. No. 

Q. I believe you said you were familiar with the ground plan of 
Mr. Kosack's house? A. No, sir. 

Q. Do you know about the areaway that is on his side of the prop- 
e ft . — ^ There l aii areaway alongside, that is. right opposite this 

new wall, on Mr. Kosack's place, and I measured that. 

Q. When did you measure it? A. Measured it yesterday. 

Q. W hat is the width of that areaway. that is. the width between 
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Mr. kosacks wall and this new wall? A. This areaway from wall 
to "all is thirty-one feet eight inches long between walls. 

,)L That is, you mean from Mr. Kosack’s north wall to his 

south wall? A. 1 mean from the west wall to the east wall; 
ami it is thirty-seven inches at one end and thirtv-six and one-half 
inches at the other. 

Q. You mean that is the width of it? A. That is the width of 
this areawav. 

Q. Did you make any measurements to determine how far that 
new wall was built inside of Mr. Kosack's old wail? A. I only 
measured hack in where the sewer pipe is, and that is about nine 
inches; I ran the rule in there, hut you can’t see what is on the 
lii.Mde of a thirteen-inch wall because one brick might be sticking 
halt an inch past the other one, and you can’t tell nothing about 
that in there; I might stick my rule in there in one place, and vou 
stick a-rule m there in another place, and there might be a half inch 
difference in the course of a few inches. 

Cross-examination. 

By Mr. White: 

Q. How do you happen to know positively that you were then 
-November < ? A. Took a memorandum of it. 

Q. At whose request? A. At my own. 

Q. Did not anyone invite you to go there to do this? A. I w r as 
invited to go there, yes. 

53 Q. By whom? A. By Mr. Kosack’s son. 

Q. These figures you have given you have read from that 
memorandum, have you? A. Yes, sir, excepting in the case of this 
aiea wall; I measured that yesterday. But these other lieu res 1 
made on November 7. 

Q. \\ ere you again requested to go there yesterday? A. I w r as. 

Q. Explain what you mean by the wall coming over on the roof 
m the rear part A. They run up a chimney there, and when they 

got. to the top of Mr. Kosack s roof they built four inches of brick¬ 
work over on his roof. 

Q. You mean they laid bricks right down on the roof? A. I don’t 
know whether they laid the bricks right down on the roof or on top- 

roof 111 notKe ‘ 1 lnea * ure(1 how- far the bricks w ere laid over on the 

Q. Do you know whether they are touching the roof or not? A 
ies, sir; they are on the roof. 

Q. Is it an old or anew chimney? A. It is a new chimnev; at 
least on top it looks like it is new. v 

Q. Is it wider than the wall? A. The chimney? 

Q. Yes A It projects over four inches on top of Mr. Kosack’s 
roof; that is all I know- about it. 

54 ,u Q ,, Ho "’ wid « *j* the " a ! 1? A. I can tell you the with of 
the chimney. The wall is supposed to he thirteen inches 

Lrth anTsLth y t ' V ° ‘ nCheS e ° St an<1 West by e 'g hte en inches 

4—2301a 
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Q. That is in the back part of the building? A. Yes, sir. 

Q. East of the new wall? A. Yes, sir. 

Q. Where is the down-spout that has been spoken of? A. The 
down-spout is right at the end of the new wall, up against the old 
wall, the same as that comes right there in the new wall (indicat¬ 
ing). 

Q. Is it at the east or the west end of the new wall? A. It is at 
the east end of that wall. 

Q. Is it attached to the new wall, or is it attached to Mr. Kosack’s 
wall running north and south, or is it attached to both? A. That I 
couldn’t tell you. It looks to me like an old pipe that has been there 
some time. 

Q. That is in a corner made hv a wall running north and south 
and the new wall running east and west, is it not? A. It is at the 
end of the wall running from the west to the east; it is near to the 
east end of the wall. 

Q. Is it not right in the corner? A. Yes, sir; between the two, 
between the old and the new. 

Q. The old and the new there are at right angles to 
55 each other, are they not? A. Yes, sir. 

Q. Is it a down-spout for the purpose of carrying oil* water 
from the roof? A. I can’t tell you whether it is a down-spout or 
whether it is a vent. 

Q. In measuring the width of the areaway you measured from 
wall to wall, did you not? A. Yes, sir: between the new wall and 
the old. 


Q. And the length you measured in the same way, from wall to 
wall? A. Yes, between the two walls. 

Q. Did you measure the width of the new wall? A. No, I didn’t 
measure the width of the new wall; I only measured in where this 
pipe was; that was nine inches. 

Q. But you say that is not an accurate measurement, for the reason 
you explained. A. It is not. They didn't pay no attention to the 
inside of the brick wall; they only look out for the outside. 

Q. This new wall is what is known as a thirteen inch wall, a brick 
and a half, is it not? A. Yes, sir. 

Q. The hangers which you saw there are the usual and ordinary 
hangers used in constructing a building against party walls, are they 
not? A. Yes, sir. 

5t> Q. And the niches cut for the girders are the usual and 

ordinary ones for such purposes, are they not? A. Yes, sir. 

Q. I believe you said they were four and a half inches deep. A. 
For this girder work; there are two channel irons or beams put 
together to form one girder. 

Q. What I wanted to get at is the depth of the cut in the wall; I 
believe you said that was four and one-half inches? A. Four and 
one-half inches deep into the wall. 

Q. That is the usual and ordinary depth for cutting into a nine- 
inch wall, is it not? A. It is about as deep as is cut in any wall, the 
depth of an ordinarv brick, vou know. 

WILLIAM E. WYLIE. 
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A. I have known him 
A. Yes, sir. 
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19 ^-^ an d sworn to before me this 4th day of April, A. D., 

ALBERT HARPER, Examiner. 

;}• \ ^etst^kln, being produced as a witness of lawful age for 
as fo^lows^ 1 f 116 ainti ^’ having been first duly sworn, testified 

•>7 Direct examination. 

By Mr. Gittings: 

Q. What is your business, Mr. Saltstein? A. 742 Ninth Street, 
Northwest. 

Q- I ‘ s ay what is it? A. Jewelry and optical store. 

(|J. Do you know Mr. Edward Kosaek? A. Yes, sir. 

Q. How long have you known him? 
since 1883. 

Q. A ou are an intimate friend of his 9 

Q- And his family? A. Yes, sir. 

Q. Just before the (lefendants proceeded to erect this new build¬ 
ing now known as 519 10th Street, were you requested bv Mr. 

Kosaek to see the builder who was doing the work there 9 A Yes 
sir. ’ * ’ 

Q. Did you do so? A. Yes. 

Q. A\ hat, if anything, did you say to him with reference to using 
the south side of Mr. Kosaek ’s walls? A. After Mr. Kosaek re¬ 
quested me to see the builder I came there one evening; he was just 
starting to demolish the old building. 519 10th Street.. I asked 
Him who he was; he said his name was Mr. Souder; that he kept 
a .unch-room on Ninth Street, and was a builder, and was 
•>8 going to do this work. 1 then told him, “You are familiar 
with these lines here?” He didn’t answer that. I told 
Jnm I was requested “by Mr. Kosaek to notifv you that this was not 
a party wall, and he refuses to let you use the wall.” Mrs. Six and 
her mother were present, Mrs. Kosaek; they were outside, in front, 
on their steps. He then said he didn’t take any orders from us at 
all. and he would do what he pleased under the instructions of Sim¬ 
mons, the architect. 1 told him and showed him that the wall was 
not used as a party wall, neither in front nor the back. 

Q. You mean had not been used at that time? A. Had not been 
used. That the small house was standing on its own walls. I 
waked up and showed it to him very plainly. 

Q. What, if anything, did you say to him, at the request of Mr. 
Ivosack. with reference to the tearing down of Mr. Kosack’s fence? 

A T told him to be cautious, not to tear down anvthing, not to 
take his fence down, not to use the walls, not to damage anything. 
He again answered the same—that he didn’t take any orders from 
me: that he would do “what he d— please* about it,” 

Q. Do von know whether or not at that time he had a permit? 

A. T am positive that he had no permit, because when I talked to 
him it was on a Thursday evening, the 16th of September, and 
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the permit was not had, because Mrs. Six and I went the 
59 next morning to the building inspector and surveyor to as¬ 
certain whether or not they had a jiermit to build. 

Q. What, if any. survey had been made of the ground, to your 
knowledge, prior to their putting up this new wall? What sur¬ 
vey had they had made, *0 far as you know? A. They had re¬ 
quested the surveyor to survey all of lot 28; that was a subdivision 
lot; it used to l>e original lot 11. 

Q. Did you see that survey? A. I did not see it until the sur¬ 
veyor in the next few days called my attention to it. 

Q. What do vou mean bv the next few davs—the next few davs 
after that? A. We went up there after the Kith of September, after 
the interview with Simmons and the builder we went up there 
everv dav to the Surveyors office, and we told the Survevor that 
the builder said that he is going to get- 

Mr. White: I object to this as hearsay on hearsay. 


(J. Go ahead. A. We told the Surveyor that the builder said 
that he is going to cut off two and a half feet of Mr. Kosack s prop- 
ertv; and I savs it is a mistake: that the survevor savs he surveved 
the whole of lot 28. which was a part of that lot 28 belonging to 
Mr. Kosack. 

Q. To whom did you say this? A. I told this to Simmons and 
the builder: I told them that several times. The Surveyor savs 
“I can’t go into this; they came to me and asked me to survey lot 
28, and I surveyed all of lot 28, and I positively know that 
<»0 part of lot 28 belongs to Mr. Kosack: and I told the builder 
not do anv damage until a final survev was made.*’ 

Q. Did you say anything to him about having another survey 
made? A. A’es. sir: I did: I requested that another survey be 
made for Mr. Kosack. 

Q. During the time you were having that survey made for Mr. 
Kosack state whether or not they ceased their operations there? A. 
They were working on it right along there: they didn’t pay any 
attention until you (Mr. (Sittings) asked in court for a restraining 
order. 

(). I p to the time that I asked for a restraining order had they 

built? A. They had just laid the foundation, and a few bricks. 

That foundation was a verv flimsy concern, only about six inches 

• < « 

in the ground, and that was standing there, the water was in it. and 
the wall was not up at all at that time. 

Q. During the time which intervened from the filing of this 
suit for a restraining order "p to the time when the restraining 
order was granted what did they do in regard to the building? 

Mr. White: 1 object. The witness has not shown any knowledge 
of the time when the restraining order was granted. 


A. They didn’t pay any attention to the restraining order, 
(51 and they built the wall under protest: notice was given them 
not to do it. 

Q. Did you have knowledge of the time when the restraining 
order was granted? A. Yes, sir. 




EDWARD KOSACK VS. E. OLIVIA JOHNSON ET AL. 29 

Q. Aon say vou were there every day looking after it for Mr. 
IvoNiek. A. Aes, sir; I was there every evening. Sometimes I 
" as there during the daytime. 

Q. After the restraining order was granted and up to the time 
it was dissolved, state whether or not they did any work to that 
wall, it you know? 

.1 ‘V'i ". IMTK: *'* ,e objection, the witness not having shown 

that lie has any knowledge of the time of the dissolution of the 
restraining order. 

(). A Oil know when it was dissolved, do you not? A. I heard 
" ' vas not court, hut I heard the restraining order was 

ou U ’.'p, " lev fi to| | l>ed working four or five or six .lavs, probably. 

V- that is. they did stop working that long before vou heard 
that the order was dissolved? A. 1 think they stopped'on Satur¬ 
day a ermain and they started in again the following Saturday or 
the following Monday morning, which was July 2 

Q. State whether or not the frame building, that was olO was 
supported bv oi• braced against the brick wall of Mr. Kosack in 
a".' • A - 1 be frame building that was torn down stood on 

its own walls, and there was a little room in laUween the 
wo walls, between Mr. Kosack’s own wall and the frame 
. building wall; there was like a kind of wooden girder stood 

bid Id i i igs^ r ° n * ’ nR " ot ,lls wal1 ’ i,n<l «!>*'• separated the two 

y- ' r . e >'" u fujniliar with the ground plan of Mr. Kosack’s nron- 
orty: A. Yes, sir. 1 1 

* >oes A to the bill complaint fairly represent it? 

(Showing witness Exhibit A.) A. Yes. sir: it appears to me that 
it represents it fairly, if i. is measured all right. Here is the areaway. 
i e>, t licit looks to me to lie just about right. 

Q. How wide was that areaway? A. The areawav was a fraction 
oxer four feet; might have been only four feet from the wall; over 
here (indicating) the areaxvay was left open, which was about thirtv- 
t\\o feetm length and about four feet in width. That was to give 
air and light to the Kosack property. All of these windows over¬ 
look and give light and air to this property. 

Q. How was the areaway paved, if at all? What with? A With 
the asphalt concrete pavement; a regular good pavement. 

Q. Previous to building this new wall what was there on the south 
side of that areaway? A. On the south side of the areawav from the 
end of the two walls which represented the two Kosack parts the 
areawav, which is about thirty-two feet in length, xvas a substantial 
,..> wall about seven feet high; the smooth side was on the inside 
bo oi the Kosack areaway. and the three scantlings and four 

g on the Johnson property next door. 

Q. You said a smooth wall; do x’ou mean fence or xx’all? \ 
rence,—wooden fence, board fence. 

Q. When the builder built the new building on the Johnson prop, 
ertv and took down this fence, how much of that areawav did lie 
encroach upon by the new wall? A. From mv measurements 
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which I have made several times it was a fraction over eleven inches. 
I measured it several times from 11 le ground where the lines were. 

. ^ e It 1 \ ti firs t measure it? A. I measured it first when 
they took the wall down, the fence; again, when they started to put 
that brick wall up: and 1 have measured it several times since. 

Q. It is a fence we are speaking of. IIow did that fence stand 
with respect to the outside of the two old walls on the Kosack prop¬ 
erty. from which it ran from point to point? A. Here (indicating) 
was one end, and there (indicating) was the other end; this (indicat¬ 
ing) was about thirty-two feet in length—a fraction less. I think; 
and that frame hoard stood right here (indicating), solid about seven 
feet high flat to the corner of this (indicating) and flat to the corner 
of this (indicating). This (indicating) was the smooth side of the 
«. i . , (iiid on this side (indicating) were the 

64 three scantlings nailed to the four posts. 

Q* I mu asking you now as to how it stood with reference 
to those lines? A. It stood flush with the two parts of the corner 
walls right in here and right in here (indicating). 

Q- phi or did not the areaway come up flush to the fence? A. 
^ c>. sir: that was built right on. The evidence of it was that the 
fence was built first, and the areaway was paved after the fence was 
put up: it was a splendid areaway. just as smooth and straight as this 
here floor. 

(). flow alnuit this fence, with reference to being straight? Was 
it straight or not? A. It was as straight as any wall, as any fence I 
have ever seen: a good, strong, substantial fence. 

Q. IIow long has that fence stood there, to your knowledge? A. 
That fence stood there, to my knowledge, since 1883, as long as I 
have known the Kosack family. 1 have been in there, and 1 am 
familiar with the property, the way it stands, location and everything. 
Excuse me. but you asked me in that last question how long the 
fence stood there. 

Q “To your knowledge". T said. A. Excuse me. I want to cor¬ 
rect that. There was a fence there that embraced the front part 
of that building all around, and I think it was in 1888 Mr. Kosack 
took down this fence and built the whole of his lot with the* 

65 exception of the areaway: and then in 1888 he put up 
that small fence that went from the two parts of the houses. 

That is correct. 

Q. You mean when he built the back building? A. When he 
built the back building; that is it. 


Cross-examination. 

By Mr. White: 

Q. Do you remember that? A. Yes, sir. 

Q. Who built it? A. Mr. Edward Kosack here. 

Q. No. Who was the builder? A. I can’t tell you that. Tf I 
am not mistaken. 1 think it was a man by the name of Treadway. 

Q. IIow did you happen to remember that it was on September 16 
you first saw the builder who tore down 519 10th Street? A. I 
remember it because it was on September 16; it was on a Thursday 
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evening T came there to the house, and the builder got there a few 
minutes later; we were sitting in front, and the builder came alone 

and they pointed out that he was the builder. T made a memo¬ 
randum of it. 

IIa y e >;^ U that '"emoran.Ium ? A. (Reading from memo- 
randuni:) “Ihursday, September 16.’’ 

Q. The question is, Have you got it? A. Yes, sir: 1 have got 
it here. ' 

00 Q. hoes your memorandum, taking it all together, show 

when you were at the Surveyor’s office? A. Yes. sir 

Q. Does it show who was present at the Surveyor’s office? \ 
Mrs. Six- 

Q. Just answer whether it does show. A. Yes. sir. 

Q. W ho were present? A. Mrs. Six, the daughter of Mr. Kosack 
And who else, if anyone? A. No one else hut myself. 

Mr. White: I move to strike out all the conversation that occurred 
at the Surveyor s office, as hearsay. 

Q. Does your memorandum show, or do vou know, the dav when 
the restraining order was issued? A. The exact day 1 don’t recol¬ 
lect; that was later, some time in October. Thev got the permit on 
the oth of October. Here is a copy of it that I got from Mr Hacker 
the Building Inspector. 

Q. ^ on are depending, then, on memory, unaided by anv memo¬ 
randum, as to the time when the restraining order was issued are 

you? A. The restraining order was issued—- 

Q. Answer my question, as to whether you are or not. A. 1 
might have the date of the restraining order. I think the re¬ 
straining order must have been issued some time_ 

Q. I do not ask that. Mv question is verv dmnle V 
B7 What was it you asked? ‘ ‘ 1 

Note.—T he E xaminer read the question. 

A. 1 stated 1 can't exactly tell the date of the restraining order. 

I am not depending on anything. I am dealing with certain facts. 
Sometimes I have things put on paper and sometimes J have not! 
The restraining order wasn’t entirely with me; 1 hadn’t anything 
to do with it: I didn't have to watch that. I knew that there was a 

restraining order issued—knew that through Mr. Kosack_bv Mr. 

Gittings from the court. 

Q. You have been asked a perfectly simple question, and if it was 
not a fair one your counsel would have objected to it. 

Mr. Gittings: I submit he has already answered that. 

Mr. White: 1 will ask him another question: 

Q- Have you any memorandum, which you yourself made at 
the time, showing the date of the issuance of the restraining order? 
A. I don't think I have; no. 

Q. Have you any memorandum, made yourself, as to the date of 
the dissolution of the injunction or restraining order? A. No. 

Q. Were you in court when either the restraining order was issued 
or when the injunction was dissolved? A. Neither. I was in court 
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one day with Mrs. Six. at the request of Mr. Kosaek, when the case 
was argued before .fudge Anderson, hut that was not the date 
(■*<"> id either the issuance or the dissolution of the restraining 
order. 

Q. This front wooden girder you speak of, where was it located? 
A. Located from the bottom of the ground, setting on a stone, and 
went up to the lirst story of the frame building. It measured in 
thickness- 

I did not sak you for the measurement of it. A. It was located 
right at the end of Mr. Kosaek s >outh wall. 

Q- Against the wall/ A. fronting loth street, right against the 
wall. 

Q. Was it against Mr. Kosaek s south wall? A. It was right 
against the side of it. you know; it wasn't nailed down on Kosack's 
wall; it was a structure ot its own—the Kosaek propertv. a long time 
after the other property had been built. 

Q. W hen you speak of the other builder do you mean Mr. JSouder? 
A. ^ es, Mr. Sotider. 

Q How many times did you see him? A. I saw him a good many 
times. He confronted me on the street; after the interview lie wanted 
to speak to me. and I declined to speak to him. 

Q. How many times did you see Mr. Simmons, the architect? A. 

I saw Mr. Simmons twice. 

(y How many times were you at the Surveyor's office in this 
matter? A. Four times. 

hfl Q. At which of these visits was it—the first, second, third 

or fourth—that the conversation occurred to which vou have 
testified? A. Which conversation? 

Q At tlie Surveyor's office. A. With the Surveyor? I had a con¬ 
versation with him every time I went up there. 

Q* l inn °nly asking you for the one you testified to here. A. The 
conversation took place the first time—the conversation took place 
every time I called on him, on the same lines until they made .the 
new survey. He said he surveyed lot *J<S as they requested. 

Q* I do not ask that. That is enough. W ere you present in court 
when Mr. (fittings asked for a restraining order? A. I wa> not. 

Q* Have you any memorandum as to that date? A. I have not. 

Q Was or was not thi< fence torn down when the back huildiii" 
was built in ISSN? A. I stated that Mr. Kosaek tore all of it down 
and built up the whole property that belonged to him except the 

areaway; that was the only thing that connected the front part with 
the rear part. 

Q- When was the concreting done in the areaway? A. I impose 
the concreting must have been done right along jit the time, or a 
little before, maybe. 

70 ( l A little before what? A. They finished the propertv 

all the rear part of the building, the Kosaek building, in 

] OOO- 

<}. Are vou guessing at it. or <lo you know? A. Xo. T am not 
guessing at it. Unit was all finished up at tlie time: all the prop- 
erty was finished and the concrete was laid. 




Edward kosaok vs. e. olivia Johnson et al. 33 

Q. A while ago you called it asphalt concrete; which is it—asphalt 
or concrete ! A. It is one of those concretes that they lav; 1 suppose 
all of it is asphalt; asphalt is in it. 

Q* Is it like a sidewalk, or like in the middle of the street? 
A. Like sidewalks, yes. 

Kedirect examination. 


Bv Mr. Gittings: 

Q- ^ ou were asked about a conversation with Mr. Simmons, with 
reference to this survey of all of lot 2<S. Wus that conversation with 
the surveyor, or with Mr. Simmons, an architect and builder? A. It 
was with both. But Mr. Simmons was not in the Surveyor's oil ice; I 
had the conversation with Mr. Simmons at Simmons’ office. I didn’t 
know where Mr. Simmons’ ollice was until I was told in the Sur¬ 
veyor’s office, and then we went there and saw Mr. Simmons and 
had that conversation with him. Mr. Simmons said he would not 
__ use <1 paiticle of Air. Kosaok s land at all. In fact, he showed 

*1 Die a plat and said there are the lines; you can see it would 

only touch the walls that connect the old part with the new 
part;’ he says “to those lines I will confine mvself, and I will not 
touch a particle of the Kosack 1011 ( 1 .” I said. “Mr. Simmons, if they 
remain just as you say. 1 will try and get Mr. Kosaok to consent to 
a rental of the walls of his property, but if anything different is done 
I waiit you to understand that Mr. Kosack will not consent either to 
sell an inch of his land nor to lease nor anything.” Then he says 
* ou «in take my word of honor for it; I will not change the plans’; 
they will remain there, and you can see them in the Building In¬ 
spector s office.” But a week later they changed the plans alto- 
gethei different, and Simmons hid himself and wouldn’t show him¬ 
self to me anv more. 


Recross-examination. 

By Mr. White: 

Q. Who was present at that conversation you have just told us 

aoout? A. In whose place? In the Surveyor’s office, or Building- 
Inspectors, or whose? & 

<}. The conversation you have just heeu talking aljout, with Mr. 
. luuuous. A. Mrs. Six. She and I went to see Mr. ... 

(i. I lie Surveyor was not there then? A. No, „o. That was at 
JMinmons ollice. 

ABRAHAM L. SALTZSTEIN. 

\ D^Untf 1 1 "" 1 l,ofore " ie tl,is 4th day of April. 

ALBERT HARPER. 

Exam iner. 
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Edward Owen, l>eing produced ns a witness of lawful age for and 
on behalf of the plaintiff, having been first dulv sworn, deposes and 
says: 

Direct examination. 

By Mr. Gittings: 

Q. Where do you live? A. 521 10th Street, X. \V. 

Q. In what business arc you engaged? A. I am running a wagon 
for Mr. Caverly, the plumber. 

Q. Do you know Mr. Edward Kosack? A. Yes. sir. 

0- Are you at all familiar with the house in which he lives? 
A. Prettv fair, ves. 

Q- IIow long have you been familiar with it? A. About six years 
l have been there; T can t tell the exact date when I went there. 

Q. Are you familiar with the ground plan of the house? A. Not 
so very, no, sir; I didn’t pay much attention to it. 

7*> Q. What do you know about the areaway? A. 1 know that 
because I passed through it. 

Q. Mere you ever through the areaway previous to the construc¬ 
tion of the new building next door ? A. Yes, sir. 

Q How frequently? A. Oh. every day of my life 1 have gone 
through it. 1 had to go through it to go to my room. 

Q. Aon lived there, did you? A. Yes. sir. 

Q. IIow wide was that areaway previous to the building of this 
new wall? A. To the best of my knowledge about four feet. 

Q- How much of that areaway did they take and destroy when 
building the new wall? A. I think about three feet, the width of 
it, according to eye measurement: it might be a fraction more or 

less. That is only by the eye: I didn’t measure it at all. vou under¬ 
stand. 

Q. Are you familiar with the fence south of the areaway? A. Yes, 
pretty familiar with it. 

Q. Do you recall how that was connected up with the brick walls 
at each end? A. Yes. 

Q Tell «s how it was done? A. The fence was built flush from 
each corner of the wall. 

74 Q. You mean flush with the outside? A. Yes. flush right 

straight along the full length of the areaway. 

Q. Was that fence straight or crooked? A. Straight according to 
mv eve. 

Q. Where were the scantlings and posts? A. Thev were on the 
other side. 

Q. You say this was flush; you mean flush with the outside of the 
wall? A. About all this wall here (indicating on Exhibit A to the 
bill as being flush with the south side of the Kosack wall and facing 
the Kosack wall.) 

Cross-examination. 

Bv Mr. White: 

Q. How do you mean by flush? A. Just even with the wall. 

Q. On which side of the wall, north or south? A. On the south 
side of the wall of the Kosack property. 
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Q. Did the fence reach beyond the ends of the wall? A. No, 

IV* ? 


sir. 


Q. Did it stop just at the wall? A. Right at the corner of the 
wall. 


«°t ll P against the wall? A. That is something I couldn’t 
«iy; I didn't take much notice of that. It was as close as they could 
get for the boards, I suppose. 

Q- D did not go past the ends of the boards and press back 
against the face of the wall? A. No, sir. 

• ( L H() : V ^ were those boar(ls on this fence? A. About seven- 

eighths, I should judge. 

i project any beyond the thickness of the board? A. I 

should judge it would. 

Q. I am not asking what it would. T am asking for what vou 
know A. I didn't, examine the fence that much; I am just telfing 

wliat I noticed in passing through. I never examined the fence that 
close. 


Q. It may have projected inward an inch, mav it not? A It 
may have done that. 

Q. Did you talk this matter over with anv of the Kosacks pre¬ 
vious to coming here to testify? A. No, sir. 

0. M itli Mr. Saltstein? A. No, sir. 

Q. Had not talked with any of the witnesses? A. No, sir. 

Q. IIow did you happen to come down here to testifv i A I was 
requested to. 

Q. By whom? A. By Mrs. Six. 

Q. Did she not ask you what you knew about that fence? A. 
Asked me if T would be willing to come down and testify! 
n> and I said I certainly would. 

Q. Did she ask you what you knew about that fence 9 A 
i\o. sir; she did not. 

Q. She did not talk with you about where it was located? A 
Located? 

Q. Yes A. She asked me to come down and tell about the con¬ 
dition of the fence and the areaway and everything else; that, is all 

she asked me—the condition of the propertv at. the time before it 
was built. 

Q. A ou did not talk about it being on a line with any particu¬ 
lar part of the walls, nor anything of that, sort? A. No, sir. 

. did , not talk with Mr. Gittings about that, either? 

A. 1 his is the first time I have met Mr. Gittings. 

Q. Answer my question. A. No, sir. 

Q. Do you know when this fence was built? A. No, sir I don’t 
I wasn’t there. 


EDWARD OWEN. 


Subscribed and sworn to this 4th day of April, A. D. 1910. 

ALBERT HARPER, 

Examiner. 
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77 Edward Kosack, being produced as a witness of lawful 

age for and on liehalf of the plaintiff, and having been first 
duly sworn, doposes and says: 


Direct examination. 


Bv Mr. Gittings: 

Q. Mr. Kosack, you are the plaintiff in this case? A. Yes, sir. 
Q. How old are you? A. Seventy-eight. 

Q. What has been your business? A. I make artificial legs. 
Q. Were you in the Civil War? A. Yes, sir. 

Mr. White: 1 object to that. 


Q. How long did you serve? A. 1 served my time out and a 
little more; not quite four years. 

Q. Wore you wounded? A. Yes. 

Q. How long have vou been making artificial legs? A. Since 
1865. 

Q. How long have you lived at your present place, 521 10th 
Street? A. Since July 1st. 1871. 

Q. When you first went there to whom did the place be- 
78 long? A. To my brother. 

Q. Was be in business with you? A. Yes; we were in busi¬ 
ness together. 

Q. When your brother bought the property what kind of buildings 
were on it? A. There was a building on it: the front was about 
eighteen feet and some inches—a frame building: and about fifteen 
feet or fourteen feet six inches deep: it was a two-story building with 


cellar. 

Q. Did it have a back building? A. No. There was a shed be¬ 
hind the frame house. This was on the north side of the line, about 
eight feet wide and about ten feet deep. 

Q. Have you the deed that your brother got for this property at 
the time he bought it? A. Yes. 

{}. bet us have it. and 1 will offer it in evidence. Have you it 
with you? A. No. 

Q. What other property did be buy in connection with this house 
in 1871? Did he buy any from Mrs. Clements? A. He bought a 
strip of land, about two feet three inches, from Mrs. Clements: and 
seventy feet (70) six inches deei>. and two feet three inches wide. 

Q. When did he buy that—the same year? A. He bought that 
since 1871. 


Q. Do you remember the month? A. T believe it was about 
March or something like this. 

70 Q. After he bought this property what did he do in regard 

to changing the improvements on it. if you know? A. He 
tore this old house down that was there, and then went and tried to 
build another: he built the one that stands there now. 

Q. TIow much of the home that stands on this property now did 
he build? A. The house stands thirty feet deep and some eighteen 
feet and one and a half inches front. 
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Q. Is it thirty feet or thirty odd feet? A. About thirty-three feet 
deep. 

Q. Did lie build a fence at that time on his south line? A. He 
set the fence over on the line when he bought this two feet three 
inches. The fence was put around by the First Presbyterian Church 
where he put up the property. 

Q. What did the First Presbyterian Church have to do with it? 
A. They got the property from Mrs. Maginn. 

Q. When did you get the property? A. In 1878. 

Q. Have you your deed? A. Not with me. I have it. 

Mr. Gittings : We offer in evidence the deed from the heirs of 
Otto Kosack to Edward Kosack. dated in 1878; also the deed from 
Clements to Otto Kosack dated March, 1871. We also offer in evi¬ 
dence the deed from E. M. Gallaudet et al. to Otto Kosack dated in 
January. 1871. 

Is / 

SO Mr. White: I reserve the right to object to the admission 

of these deeds in evidence after 1 shall have seen them, and 
reserve the right to cross-examine the witness thereon. 

Note. —The said deeds are filed herewith, marked respective!v 
Exhibits A. H. Nos. 1. 2, and 3. 

0. Now, Mr. Kosack. after you bought this property, what did 
yon do in regard to improving it. if anything? A. In 1888 l 
built a back building three stories high. 

Q. You are familiar, are you not, with Exhibit A to the hill of 
complaint, which purports to show the ground plan of vour house? 
A. Yes. I built from here to there (pointing on Exhibit A from 
point marked (1) to point marked (2).) 

Q. In building the shop in the rear, state whether or not you 
built your south wall or any wall as a party wall. 

Mr. White: I object to that as calling for the conclusion of the 
witness. The intention of the witness is not material. The ques¬ 
tion is one of fact, as to the location of the wall. 

A. No. 

Q. State whether or not. at the time you built the south wall to 
your shop, the line was laid out by the District Surveyor? 

Mr. White: I object to that. The records of the Surveyor’s 
office are the best evidence. 

81 A. The Surveyor gave me measurements. I didn’t ask 

for no party wall; there was no party wall there, and 1 didn’t 
want none. 

Mr. White: I move to strike out the answer as hearsay and as 
expressing merely the opinion and desire of the witness, which are 
immaterial. 

(). You sav the Surveyor gave von measurements. Do vou mean 
that he laid out the lines of your lot for you? 

Mr. White: 1 object to the question as leading. 

A. He gave us the lines of the south side of the south wall. 
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Q. At the time you built that where was the fence that was on 
}our south line i A. 1 lie fence was then right here (pointing). 

(J. With reference to where that wall is now, where was it? Was 
it north or south of where the south wall now is? A. It was right 
on the south side of the wall. 

Q. In other words, when you built your shop, in tearing down 
that fence did you go around the line of the fence or keep within 
the north line of where the old fence was? A. What do vou 
mean? 


Q. As I understand, when your brother built there was a fence 
erected from the ends of the building back all the wav to the rear 
of' the lot along your line. Is not that correct? A. Yes. 

Q. Now when you built the back building you removed 
,s '— that fence? A. I l>elievo they took the fence altogether 
down and set it afterwards to the line the way it wa<. 

(J. Listen to me for a moment: In erecting your back building, 
ami paiticularlx tbe south line of it, did you go over the line where 
that fence had been erected, or did you stay north of the line? A. 

I he fence was a good deal out. must have lieen about four inches 
over here when they built this. 

(). Aon mean the fence was built four inches south of where von 

put up your wall? A. Aes: and we took it down and set it right 
to the line here. 

Q. What do you mean by that? A. The contractor had an ordel 
to take the fence away so as to have room to build, and afterwards 
set tbe fence there. Otherwise it would be very much in tbe wav. 

Q. W bo set it where? A. The contractor set it on the same place 
where the posts stand: maybe be took one post out. or mavbe he 
left it out. 

Q. W hat did he do? A. I couldn't tell you now. I was awav 
at the time and bad to work. 


Q. A oil mean you do not know whether be left tbe posts stand¬ 
ing or not? A. Tie left one or two stand; J can't toll how many: 

an< l ho put the fence back again after it was taken down. 

<s: * After you finished your back building the builder put 

the fence back between the shop and the old building 
erected by your brother. Hid vou at anv time change the line of 
that fence? A. No. 

Q You renewed it from time to time, did you not, by putting 
boards on? A. Always put the boards on tbe same as there was 
on before. 

Q. When did you pave the alley or areaway? A. 1 don’t know 
if it was a couple of months after it was finished or not: it wasn't 
long. The contractor had to pave it. 

Q. You mean that that was part of the contract to build the back 
building? A. Yes, sir. 

Q. Who was the contractor who built the back building for von 9 

A. Briel & Tredwav. 

€ 

Q. State whether or not at any time, up to the time you had 
bought from your brother's heirs, any of the south wall 'of vour 
building had been used as a party wall? A. No. sir. 
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Q. \\ as It ever used as a party wall afterwards up to Uie time that 
this new building went up? A. No, sir. 

<<• Did you ask, of Mrs. Clements, or the Inspector of Buildings 
or the Surveyor or anyone in authority at the time you’ 

' 4 S ' 'T -f k J? u,ld,n K: tlle ri 8J't to build a party wall on 
the south side of your line? A. There was no parlv wall 

to build one m> \ q v eStI0, T’ w } ,e l h ? r yo1 ! a " ke<1 of anybody the right 
me the line “ ked her ab «’" t ^ line, and she gave 

Q. \\ hat was your intention in building tliat wall’ Was it vonr 
intention to build a party wall, or to build on your own it .e’* A 
It was my own line. 1 * A * 

wan? About . , ' ow f w . i,le "f this areaway before they put up this new 
"all? A About four feet; something near four feet- mavheit 
was a few inches less or more, 1 don't know ’ ' 14 

y. Did this pavement go flush to your fence? A. To the fence 

J w. J 

Q. What is the present width of that pavement from your south 

three tot 6 116 "’ PU ‘ " P by Jol,nso,1? A - I ‘'‘ink about 

D. Mhat did you do to prevent them from building that front 
wall previous to filing suit, if anything’ \ S ! 

•surveyor and he surveyed the line first*,o four/into ,'Z inci 

Tl/i’l V >U "V eun the i ll,e "* ,l,e fear of vour lot? A Yes sir' 

six in/Lr " ,ee ‘ SiX i,K ' l,es ' i " 1<1 l<»t was fourteen’ tot 

(l \ oil mean your lot was fourteen feet six inches -md th-.i tlm 

pre.^nt Johnson lot was originally fourteen tot six inches? 
0,) ^v. inat is what it was. 

v T ^ at was the rear of each of those lots* A 

Aes 1 went to the •Surveyor, when they tried to break in here 

and f a?, “’"I IT" 6 ,n ; h * 0,1 ftround—T went to the .Surveyor 
aud stopjied them. 1 went to the Surveyor's nffw , w i i, *. i 

them that my deed called for more ground', and then the Surveyor 
(ame and made measurements. 

Q. After they had commenced to build on that property did von 
have a survey made? A. Yes, sir. ' • ' 

Q. State whether or not Exhibit B to vour bill was a survey 

lie/ieve'tha/'is ii' "" ‘ urvevor of tl,e ,)is 'f'<' «»f Columbia? A. '[ 

* )o vou understand from this certificate that the black lines 
a e supposed to represent the lines of your lot, and the red lines are 
supposed to represent the lines of the wall—or do you know? 

Mr. White: I admit that. 

Q. in what way are you injured by the taking of this ground 
along your areaway? In what way is your 1<>7 damaged’ / 

H ere is what is broken up. There is the whole path is damaged 
Q. W at is this areaway used for? A. Eight and air and for 
passing through and moving things in and out. * 

Q. Ts it now possible, as this new wall has been erected, for vou 
to move things in and out of the back building? y u 
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Mr. White: T object to that. The size is evident. 

A. You could take some out. and some not. If it was big enough 
you couldn’t take it out. 

Q. Would it be possible for you to move out the things that are 
in there? A. Some I could and some I couldn’t. 

Q. At the time you applied for this injunction, state how much 
of that wall had been built, if any. A. The foundation was laid, 
but not very deep; there was about one row of bricks laid above the 
foundation. 

Q. Were you advised by counsel when the injunction was 
granted? A. No. I was sick at the time. 

Q. What is the thickness of your back wall that is in the rear? 
A. Fourteen inch wall. 

Q. What is the thickness of the front wall that your brother 
built, the first fourteen feet six inches? A. A nine-inch wall, two 
bricks. 


Cross-examination. 

Bv Mr. White: 

I- 

(J. I low long were you sick? A. Oh. 1 am not well yet. 

(^. Did you know when tlie suit was tiled? A. I know when I 
came to get Mr. Oittings to file the suit. 

1ST Q. You know when you came to him; but do you know 

when the suit was filed? A. I don t know exactly tlie date. 

Q. 1 believe you said you did not know when the injunction was 
issued, did you not? A. I know when the injunction was issued, but 
I don’t know exactly the date. 1 was sick. 

Q. l)o you know that it was dissolved? A. I was told so, but I was 
siik at the time. 

Q. You do not know when the injunction was served, do you? 
A. No. You know I was sick ; I don't know exactly the date. When 
you are sick and taking medicine you don’t know dates. 

Q. Were you confined to your room? A. A"es. 

Q. You saw this wall when you say it had one brick above the 
foundation? A. Yes. 

Q. That was before you got sick, was it not? A. No: I could "ee 
this from my room. When it commenced 1 wasn’t sick, you know. 

Q. When did you take sick—or do you know that? A. I am often 
sick, you know. * 

Q. Do you know whether at this particular time you were confined 
to your room or to your bed? A. I very seldom go to bed, only at 
night. I was in my room, and there I could see most anything. 

Q. You knew about this purchase of this two feet three 

88 inches bv vour brother from Mrs. Clements? A. Yes. 

« « 

Q. Did you know at that same time that your brother con¬ 
veyed to her four and a half inches off of his south line at the front 
of the building? A. T don’t know anything about that. 

Q. You did not know anything about that? A. No, sir. 

Q. Did I understand you to say that the old fence was about four 
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inches south of where it is now? A. No; it was on the rear end of 
the lot. 

Q. \\ hen was that old fence built, or do you know? A. For a 
new’ fence when we came there in 71. 

Q. Your brother built that? A. I told you before that the First 
Presbyterian Church built that. 

Q. You mean that that fence w as there when your brother bought 
the property? A. Yes. 

Q. I low’ many times have you renew ed it? A. I haven’t renew’ed 
it at all. My boys sometimes put some boards on it. 

Q. 1 low many times? A. I don’t know’ exactly how’ many times; 
wbeneAei it was necessary it was done. W ben one w’as bad they put 
another one there. 

Q. 1 here ne\er was a time, then, w’hen it w*as all taken down and 
all rebuilt, is that right/ A. I told you w’hen the carpenter 
took part of the fence dow n and put it up again. 

Q. I mean from that time on up until now. A. It was 
never new. I believe six or seven years ago some new boards were 
put on and it was whitewashed. 


i lV ^‘n < ^ 1 T T1NGs: * otter in evi( tence Exhibits A and B attached to 
the bill of complaint. 

Q. Who prepared Exhibit A, this top sheet? A. I believe I made 
that myself. 

Q. Look at it and be sure about it. A. I am sure about it. 

Q. Did you put these figures in here? A. Some of them. 

Q* ^ ^ ou ^ em i n * A. 1 put in all except the ward 
• north and the file-marking. I marked w’here the doors and 
window’s are. 

Q* M hen did \ou make this? A. I made it in the daytime when 
1 could see. 

Q. I do not mean with reference to day or night. I mean how 

long ago. A. Maybe some time ago, I don’t know. I was sick a 
good many times. 

Q. Why did you put two measurements in here—sixteen feet and 
sixteen feet nine inches for the lot in the rear. A. It measured 
seventeen feet. 

Q. Why did you put in the sixteen feet, nine inches? A. It was 
sixteen feet nine inches w’hen my brother had it. 

90 Q. You mean it measured sixteen feet nine inches when 

J'Our brother had it, and seventeen feet w’hen vou had it? 
A. i es. The lot was measured, and measured seventeen feet even 
I have had it so long; I got it by possession. 

Q. I am asking you about these figures at the bottom where 
there is one measurement noted of seventeen feet and another one 
of sixteen feet nine inches. Why did you put both those measure¬ 
ments in. A. r ou have got spectacles on; maybe you can see this 
marking here. 

Q. Well tell us why it was. A. Can’t you see this mark? (Point¬ 
ing to marks running from outside lines marked seventeen feet, and 
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pointing to marks in the line running from the inside south line to 
the north line, reading sixteen feet nine inches.) 

Q. W hy did you run two lines east and west on the south side? 
A. I will tell you about that, too; I went to the Surveyor's office, and 
the Surveyor told me there was a space of three inches between my 
lot and the other lot; and on this space here the front is 2% inches, 
and here I am 3 inches on it. That was as the Surveyor gave me. 

Redirect examination. 

By Mr. Gittings: 

Q. Since you have built that fence and built the back wall 
91 state whether or not anyone else has ever claimed possession 
of any of the land north of your wall or north of this fence 
you speak of? A. No, sir. 

Q. You have claimed possession during all that time, have you 
not? A. Yes, sir. 

Q. Claimed that as your propertv? A. Yes, sir. 

EDWARD KOSACK. 

Subscribed and sworn to before me this 4tli day of April, A. D. 
1910. ALBERT HARPER, Examiner. 

Mr. Gittings: Solicitors for the complainant here close the testi¬ 
mony' in chief on his behalf. 

ALBERT HARPER, Ex a miner. 
Defendants’ Testimony. 


May 7, 1910—Saturday, 2 o'clock P. M. 

Met pursuant to foregoing notice. 

92 Appearances: William Henry White, Esq., of solicitors for 

defendants; and also the Examiner, Albert Harper, Esq. 

Owing to the absence from the /ity of John C. Gittings, Esq., of 
Solicitors for complainants, and at his request, adjourned to— 

May 10, 1910—Tuesday, 3:1 5 o'clock P. M. 

Met pursuant to adjournment. 

Appearances: William Henry White, Esq., of Solicitors for de¬ 
fendants; also John C. Gittings, Esq., of Solicitors for the complain¬ 
ant-, who is present with Abraham L. Saltzstein; and also the Ex¬ 
aminer, Albert Harper, Esq.; and— 

Charles E. Gardiner, who, being produced as a witness of lawful 
age for and on behalf of the defendants, and being first duly sworn, 
deposes and says: 

Direct examination. 

By Mr. W t hite: 

Q. Where do you reside, Mr. Gardiner? A. No. 500 Tennessee 
Avenue, Northeast, in this city. 
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Q. What is your business? A. Carpenter. 

Q. Did you have to do with the tearing down of the build- 
93 ing, No. 519 Tenth Street, Northwest, in this city? A. Parti¬ 
ally. 

Q. For whom were you working? A. Walter Souder. 

Q, Was that building which you tore down connected to the 
wall of No. o*21 10th Street, Northwest, that is, the walls to the North 
of it; and, if so, how? A. The house 519 was built wdien this house 
521 was built against it. 

Mr. Gittixgs: 1 object, unless the witness knows that of his own 
knowledge, and apparently he does not. 


Q. M ere you there while 519 was being torn dow r n? A. Partially. 
It was partly torn down when I went there. 

Q. What part was torn down when you went there? A. The rear; 
it was practically collapsed, when 1 went there; the front remained 
for five or six weeks. 

Q. Was the roof of 519 connected with the wall to the North of it? 
A. It was flashed, ves. 

Q. W hat do you mean by “flashed?” A. Flashing protects against 
rain, weather. 

Q. What sort of flashing was that? A. I presume it was tin or 
lead flashing—I do not know what else it could be. 

Q. How was this flashing fastened to the wall? A. Fastened with 
tacks, tinners’ nails. 

Q. Do you mean that the tinners’ nails were driven through the 
metal into the brick wall? A. Through the metal into the bricks, 
ves. 

94 Q. Did the old building. 519, extend all the way to the wall 

to the North of it? A. Yes. ,<ir: hoth sides; T wouldn’t he 
positive about, the North. 

Witness: This (indicating) is North and South, is it not? 

Q. 519 is South of 521? A. Yes, sir. 

Q. W as there any weatherboarding between 519 and 521 ? A. 
Not that I saw. not on the front part; there may have been in the 
rear. 


Q. What was there in that wall of 519, if anything, that you saw? 
A. The backing or brick where the offset came; I could not tell von 
just how far back it was, but it seems to me like it was 19 or 20 feet. 

Q. Fi *om this offset to the front of the building, what was there 
in the old building on the North side? A. Stone foundation. 

Q. What, if anything, was above the stone foundation? 

WlTN ess: Tn the old building? 

Mr. White: Tn the old building. 

A. Studding, lath and plastering. 

Q. Just a row of studding, lathed and plastered, on the inside of 
519? 


Mr. Gittings: Objected to as leading. 
(Note. —No answer to last question.) 
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Q. On which side of the studding was the lathing and 
95 plastering? A. On the South side. 

Q. That would he on the inside of 519, then? A. Cer¬ 
tainly. 

* 

Q. You spoke of this offset in the wall. Did you notice whether 
or not the old building extended farther East than that? A. T 
noticed bv the wall—that was the onlv indication I had—the 

« t 

irregular wall. The wall was put in. not from this side, hut from 
the other side, and had been hacked up with what you call salmon 
brick, soft brick—put in carelessly, you know, thrown in. 

Q. That was back East of the place where the wall offset? 

Mr. Gittings: Objected to as leading. 

A. Yes, sir. 

Q. Did you notice a fence between 519 and 521? A. There was 
a close hoard fence there. 

Q. Do you know who tore it down? A. Yes. sir. 

Q. Who did? A. Laborers tore it down. 

Q. While you were there? A. Yes, sir. 

Q. What was the condition of that fence? A. Well, it was a 
pretty old fence: pretty well worn. 

Q. Did it stand up straight, or how? A. No: it was pretty well 
leaned over, pretty wobbly. 

Q. Did it or not run straight East and West? A. It ran 
90 irregularly, hut 1 suppose you would call it parallel with 
the building. 

Cross-examination. 

Bv Mr. Gittings: 

Q. You say you are a carpenter? A. Yes, sir. 

Q. Employed by Mr. Souder. the builder? A. Yes, sir. 

(j. Were you employed in tearing down the old building, or in 
erecting the new building? A. Partially both. 

Q. You say the old building had collapsed when you first went 
there? A. The main part. 

Q. What do you mean by the main part? A. Tt was partially 
torn down. 

Q. I understand that. But what do you mean by saying that the 
main part of it had collapsed? A. They had been taken apart. 

Q. What do you mean by the main part of the building? A. 
The main part: there is only one meaning for the word.—the 
principal part. 

Q. Ilow deep was that building? 

Witness: The old building? 

Mr. Gittings: The old building. 

A. Now. I could not tell vou exaetlv. 

t • 

Q. Was it more than 14 feet deep? A. Yes, sir. 

97 Q. Was it as much as 20 feet deep? A. Yes. 

Q. Was it a< much as 80 feet deep? A. Yes. 

Q. It was as deep as 80 feet? A. Yes. 30 feet deep—in that 
neighborhood. 1 should judge. 










EDWARD KOSACK VS. E. OLIVIA JOHNSON ET AL. 


45 


Q. What do you call the main part, of this 30-foot building that 
had been torn down? A. The main part in the greater part, as I 
understand it; if T am not speaking right about that I want 
to be corrected. 

Q- 1 do not want to confuse you. but what do you mean by the 
main part of that building? A. (Illustrating by pencil markings 
on paper) T would call this (indicating) the main part. 

Q- Hut 1 do not know what that represents? A. That represents 
the side of the building, the elevation. 

Q. ITow much of this 30-foot building was torn down? A. Oh. 
I should judge about two-thirds of it; the major part of it. 

Q. Do you mean two-thirds of the whole thirty feet? A. In 
general. Some joists were torn down, and some were pulled out; 
they were lying around in all shapes, and it was practically collapsed, 
except the front. 

Q. That is, when you first went there? A. Yes, practically 
9<S collapsed, you might say; the major part taken away from the 
rest of the structure. 

Q. By the front vou mean that part of the building that faced 
10th Street? A. Yes, sir. 

Q. How high was this building? A. T do not know. I did not 
measure it. 

Q. Do you know whether it was one, two, or three stories high? 

Mr. Gittings: T do not want it in feet and inches, I just want 
the number of stories. 

Mr. White: T object to this. Mr. Gittings is asking how high 
the building is; and, while the witness is trying to compute it from 
memory, he is interrupted. 

Mr. Gittings: 1 do not want to know the number of feet. I want 
to know the number of stories. 

A. T could not tell you the number of stories. There may have 
been twentv stories in it. 

Q. II ow many stories were there when you first went there? A. 
One story, partially. 

Q. Where was the roof standing? A. The roof was not standing; 
it was collapsed, I told you. 

Q. The roof was not against any wall, was it? A. Not at that 
time, no, sir; but it had been there. 

Q. You had never seen the roof on top of the house, had you? 
A. Undoubtedly T had. T have passed there often enough 
99 to have seen it. But T did not tear the roof off. 

Q. When you first went to the building, to assist in tearing 
it down, if the roof was entirely off the building, you still could 
see where it had been attached to the side walls? A. The greater 
part had l>een removed, except some flashing; there was some flash¬ 
ing on both sides; I tore it off myself, on both sides, North and 
South. 

Q. How much did you tear off? A. Several pieces. 

Q. Where did you tear it off the North side? A. Off the wall. 

Q. What part of the wall, how close to 10th Street? A. It was 
right near that offset. 
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Q. East or West of the offset? A. It was West ; that is, this side 
of the offset. 

Q. You say you did not see any lapboards? A. I do not know 
what a lapboard is. 

Q. Weatherboard. A. No. sir. 

Q. You never before heard a weather board called a lapboard? A. 
No. sir: all I ever heard called a lapboard was when a dressmaker 
called on to make one for her. I heard a lawver sav the other dav 

« i & 

that lie was going to cut a piece of lumber on the bias. 

Q. I)o you know who tore down the first part of this building? 
A. No, sir; I could not tell you. 

100 Q. How many uprights were standing? A. I could not 

toll vou now. 

«. 

(J. Were there any standing? A. Yes, sir. 

Q. Were there any standing on the North side <>f this building? 

A. 1 would not Ik* positive now how thev stood. 

(1- H ow far East from 10th Street did this stone foundation <>f the 

old house extend on the North side? A. I could onlv tell vou a* 

• • 

lar as I worked on it. 

Q. You were there and saw every thing that was there? A. I sav 
1 do not know how far that foundation went. 

Q. You saw all the stone foundation that was there, did you not? 
A. No. sir: I only saw the part that interfered with the work. 

Q. How much was that which you saw that interfered with the 
work? A. I should judge about six feet. Tt went through under 
stairs, about eight feet back of the stairs: and then back from the 
cupboards, about 12 or 14 feet, there was an old stone foundation. 

(). But I d«> not know where the cupboards were. A. 1 said about 
14 feet. 

Ten feet back from the cupboards? 

Mr. White: I object to the question so far as it purports to state 
that the witness said it was ten feet hack. when, in fact, the witness 
said it was 14 feet back. 

DM (Note.—N o answer to last question.) 


D How far did this wall go back of the 10th street portion of the 
building? A. Fourteen feet, as I know. 

Q. Was that on the North side or the South side? A. North 
side. 


Q. That was as far as you saw it? A. That was as far as I came 
in contact with it. 

Q. N on had nothing at all to do with the old building any farther 
back than fourteen feet? A. No. sir. That was the foundation I am 


speaking of: the stone foundation was in mv way. and T broke it off 
with hammers <<> that we could level the floors we were putting in. 

Q. What was the foundation of the balance of the 30 feet of that 
building? A. T could not tell you. T do not know whether that 
stone wall extended back or not. 

Q. There was nothing there, though, when you went there? 
A. No. sir: T did not notice anything. If there was anything there 
it was covered up. so that we would not have noticed it, on account 
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of (he rubbish, unless it came in our way. I presume it may have 
been a frame; 1 do not know; but I know that stone wall did run 
back. 

(}. We do not want what you presume. A. 1 told you 14 feet was 
as far as I know. 

Q* Have you any personal knowledge of what the other 
102 buildin g was constructed back of the 11 feet? A. No, sir; 

only from seeing the material. 

Q, Seeing the material lying around there loose? A. That was 
there, yes. 

Q. You did not assist in taking it down. A. Not that part of it; 
no, sir. 

Redirect. 


By Mr. White: 

(J. Calling your attention to this foundation, which I believe you 
say ran about fourteen feet back from the front and which interfered 
with you, were there two foundations there or one? 

Mr. Cuttings: 1 object. The witness has already said he did not 
know what was back of the 14 feet. 

Mi. \\ hite: 1 am not asking that. I am asking about this front 
14 feet. And I am asking, were there two foundations there, one 
under 519 and one under 521; or, was it all one foundation? 

A. It was all the same foundation. The stone ran under both 
buildings. 

Q. I understand your answer relates to the North side of 519 
lenth Street, and running back about 14 feet from the front of 
the building? A. Yes, sir. 

CHARLES E. GARDINER. 

Subscril>ed and sworn to before me this 10th day of May, 1910. 

ALBERT HARPER/ 

Examiner. 

108 Merrill II. Gaff, being produced as a witness of lawful 

age foi and on behalf of the defendants, and being first dulv 
sworn, deposes and says: 

Direct examination. 

By Mr. White: 

<}. Where <lo you live, Mr. fluff? A. No. 474 Massachusetts Ave- 
nue, Northwest, in this city. 

Q. What is your business? A. Confectioner 

<i. Where is your place of business? .\. No. 823 9th Street North- 
west, in this city. ’ 

Q. l)i«l you ever occupy No. 7,19 10th Street, Northwest, in this 
city ! A. For about a year. ’ 111 

Q. When? A. It will Ik? a year this October since I have been 

cl Wei V. 
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(J. Are you familiar with tlio wall l>etween .*>10 and i>21 10th 
Street? A. No. not very familiar; I was only living there, you 
know. 

Q. Do you recall whether it was a straight wall or not? A. All 
I know i- that I could see the building from the front and hack; 

it seemed like it would sway away from the building on the 
104 North. I never noticed the South side—it kind of leaned 
south. 

(J. What building are you talking about? A. No. 517 10th 
Street. 

(J. I am talking now about 510 10th Street. Is that the building 
you lived in? A. Yes. hut I used to be in 517. 

(J. Calling your attention to 510 10th Street, and the wall North 
of it In tween it and 5*21 10th Street, do you recall whether that wall 
ran straight East and West, or whether it did not? A. Yes. it ran 
straight, except the building leaned: the North wall seemed to lean 
away from the building on the North: there was a crack, both front 
and hack, between the two. I seen in there, and seen that there was 
no weather-hoarding on the side. 

Q. I do not ask you anything about that. You do not under¬ 
stand my question. I asked you whether that wall ran East and 
West all the way its full length, or not- 

A. (Interposing.) Yes. sir. 

Q. (Continuing:)—or whether it ran in some other way—I am 
talking about the brick wall. 


Mr. OiTTixus: 
question. 


object. 


The witness 


has already answered your 


Mr. White: Do you understand the question? 

Witness: Yes. sir. 

Mr. White: And now. your answer to it. 

A. Just a wall running East and West. 

105 (}. Did it run straight from the front on the street clear all 

the way back? A. Yes. sir. 

(J. Mr. (Jatf. did not the wall jog North? 


Mr. (liTTiXGS: I object to your cross-examining your own witness. 

Mr. White: I do not believe the witness understands the situation. 

Mr. (irrriNGs: The witness is the best judge of that. lie has al¬ 
ready answered the question, and I object to your suggestion that 
the witness does not understand the situation. 

(Note.— No answer to the last question.) 

Q. Was the building 519 10th Street the same width all the way 
through : that is. was the front of it a< wide as the hack of it? A. The 
back was wider than the front. 

Q. In the front did it run from the wall on the North side to the 
wall on the South side? A. Yes. sir. 

Q. How could it be wider in the back than it was in the front? 


Mr. (Sittings: 
being an attempt 


I object to the question a< argumentative, and 
by counsel to cross-examine his own witness. 


as 

If 
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the witness does not know what counsel wants him to say, counsel 
had better drop him. 

Mr. W hite: I shall gladly follow the suggestion of counsel at the 
proper time. 

A. 1 hat is on account of the jog in the center of the 
10G building. 

Mr. W Hite: 1 hat jog is what all the time I have been trying to 
get you to talk about. 

Mr. (iIttings : I object to the lecture. 

Q. W here was that jog—in the North wall or in the South wall? 
A. It was in the North wall. 

Q. All right. Now, about how tar from the front of the building 
was this jog? A. It was about fourteen feet. 

Q. About how far North did it jog—how wide a jog was it? A. 
One foot. 

0. Did you ever measure it? 

Mr. Gittings: 1 object to counsel cross-examining his own wit¬ 
ness. 

A. I think I did; yes, sir. 

Q. Back of this jog, which you say was about fourteen feet from 
the front, was there any space between oil) 10th Street and 521 1 Otli 
Street? 

Mr. Gittings: 1 object. The witness has already answered that 
question. He said it leaned South so you could see the studding be¬ 
tween. 

A. Yes, there was a space between. 

Q. How much? 

Witness: That means between the buildings, does it not? 

Mr. White: Yes. 

A. I suppose about two inches or an inch. 

107 Q. Which way did the roof of that part of 519 pitch? A. 
It pitched toward the back. 

Q. That is, toward the east? A. Yes, toward the East. 

Q,. Did the roof join on o21 or not? A. 5 es, it was joined by tin. 
Q. About how far back, or towards the East, did the building 
519 extend? A. About sixteen feet. 

Q. Do you recall the fence that was between these two premises? 

\ '\7 • 

. i es, sir. 

t Q. Did it or not extend to the place where the fence began? A. 

You mean from the building- 

Q. (Interposing.) Did the old building, 519, extend as far East 
as that fence, as the West end of that fence, or not? A. Yes, sir; 
that is where it kind of joined; the fence started right there at the 
end of the building and it ran on back—the main part of the build¬ 
ing. 

Q. Was or was not the front part of the building joined to the 
wall North of it? A. It was not joined. 

Q. How? A. You could look through there. 

7—2301a 
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Q. Mas the roof joined or not? A. The roof was joined—yes, 
that is, tinned. 

Q. Then, 1 understand you to say that the roof, from 
108 the front, clear back the whole length of the building, was 
joined on to that wall? A. Yes, sir. 

Q. Hut that at the back part of the building you could look be¬ 
tween the building and the walls? A. Yes, sir. 

Q. And it was about how far away, did he say? A. Two inches, 
I guess, at the top, and about an inch at the bottom, or half an inch. 

Q. l* s that what you meant awhile ago by saying that the wall 
leaned? A. Yes, sir; that is how I could see that there was no 
weatherboarding on the North side, because the building kind of 
leaned away. 

Q,. 5 on say there was no weatherboarding on the North side; do 
you mean the North side of 519? A. Yes', sir; the North side of 
519. 

Q. Is it true that there was no weatherboarding on the outside 
back of the jog? A. I could not say. 

Q* bi what condition was this lence you speak of, as to whether 
it was straight up and down, and ran in a straight line? A. Well, 
it was kind of loose, bent over. I believe it leaned over toward 519. 

Cross-examination. 


By Mr. Gittixgs: 

Q. I believe you said that fence started where the building 

109 *>19 endedis that right? A. The main part of the buihb 
ing, yes. There was another room back of this, of course; 

it was an areaway right there in both houses, 519 and 521. 

Q. In other words, there is an areawav on the south of 5°1 and on 
the North side of 519? A. Yes. sir. 

Q. And this fence divided the areaway? A. Yes, sir; running 
from the areaway back to the other L in tlie house. 

Mr. White: Which house? 

Witness: The house on the North side. 

Q. The buildings on 519 did not run all the wav to the rear of 
the lot, did they? A. No, sir. 

Q. There was quite a yard there? A. Yes, sir. 

Q. And this fence ran from the end of Mr. Kosacks house and 
back to the end of Mr. Kosacks shop; is that correct? A. Yes. sir; 
just back in the areaway; the main part of the building; back from 
the front. 

Q, And the wall of Mr. Kosack’s shop acted as the dividing line 
between the two lots? A. That is where the fence would run if the 
yard was continued. 

Q. 5 on say this fence ran toward your side, that is toward the 

F 9 side? A * Yes > sir: apparently it did. It was an old 

110 fence. 

Q. On which side were the posts and scant-1inm>9 A On 
the side of 519. 

Q. You do not know whether there was any weatherboarding on 
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the rear part of the main building, 519, or not, do you? A. No, 
sir. 

Q. That is the part that came next to the offset and ran back 10 
feet? A. Yes. 

Q. But you did not know as to the front 14 feet? A. 1 saw it 
there, and there was no weatherboarding. 

Q. That is, you could stand at 10th Street and see between the 
two buildings? A. Yes, sir; T saw from the second floor. 

Q. Are vou not mistaken as to the tin roof on the rear part of 
this building being connected with Mr. Kosack’s wall? A. No, sir. 

Q. You are positive of that, are you? A. Yes, sir. 

Q. What caused you to observe that fact? A. Well, I was up 
there on the roof putting up a sign. 

Q. Putting up a sign where? A. On 519. 

Q. You put up that sign in front though, did you not? A. Yes, 
but I had to get up on the back: 1 went up on the back to see how 
the roof was. It was a gable roof; T had thought it was a 
111 flat roof until I went up; I had thought it was Hat back and 
gable in front, but 1 found it was gable on both sides. 

Q. That is, sloping toward the North? A. No, sir, East and West, 
I call it. 

Mr. Gittings: When T said North, I meant East and West. 

Q« How many stories in that house? A. I guess you would call it 
two stories. They had two rooms upstairs. 

MERRILL H. GAFF. 

Subscribed and sworn to before me this 10th day of May, 1910. 

ALBERT HARPER, 

Examiner. 


Leonard W. Groom ks, being produced as a witness of lawful age 
for and on behalf of the defendants, and being first duly sworn, de¬ 
poses and says: 

Direct examination. 

Bv Mr. White: 

Q. What is your business, Mr. Groomes? A. Real estate busi¬ 
ness. 

Q. Where? A. No. 1410 G Street, Northwest, in this 
112 city. 

Q. Did you see No. 519 10th Street, Northwest, in this 
city, before the old building was torn down recently? A. Yes, 
sir. 

Q. Did you notice the fence between premises Nos. 519 and 521 
10th Street? A. T made just a slight examination of it. I found 
the fence was there. 

Q. What was the condition of the fence? A. It was a very old, 
dilapidated fence. The whole property was dilapidated. 

Q. Did the fence stand up straight? A. No, sir. 
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Cross-examination. 

By Mr. Gittixgs: 

Q. You made just a casual examination of the property? A. 
Just ran through and looked around, about like real estate agents 
generally do. 

Q. You were looking at the property to see what the land was 
worth, were you? A. Yes. sir; because I did not regard the improve¬ 
ments as being worth anything. 

Q. You made only a cursory examination. You were not inter¬ 
ested at all in the improvements? A. No, sir. 

LEONARD W. GROOMES. 


11J Subscribed and sworn to before me this 10th day of Maw 
1910. 

ALBERT HARPER, 

Examiner. 


Adjourned to— 

May Id. 1910, Friday— 11 o’clock a. in. 

Met pursuant to adjournment. 

Apl >caranees: William Henry White. Esq., of Solicitors for de¬ 
fendants: also John C. < fittings. Esq., of Solicitors for the complain¬ 
ant. who is present with Abraham L. Saltzstein; and also the Ex¬ 
aminer. Albert Harper. Esq.; and— 


B. Stanley Simmons, who, being produced as a witness of lawful 
age for and on behalf of the defendants, and being first duly sworn, 
deposes and says: 

Direct examination. 

By Mr. White: 

Q. What is your business? A. Architect. 

Q. And your place of business? A. No. 931 F Street, Northwest, 
in this citv. 

C 

11J Q. You were the architect for the building recently con¬ 
structed at 519 10th Street. Northwest, in this citv, were 
you? A. Yes. 

Q. Did you examine the premises before the building operations 
began? A. Yes. 

Q. \\ bat buildings were there? A. \\ e found an obi two-story 
frame on the land. 

Q. Please describe how the building was situated with relation to 
the building North of it. No. 521 10th Street. Northwest, in this 
city, as to whether it connected with it. and so on? A. The old frame 
building, so far as I could observe at that time, was North of and 
extended back, as far as the end of the brick wall fronting No. 521 
10th Street. 

Q. Did you make a sketch of the premises No. 519 10th Street 
at the time? A. Yes. 

Q. Have you that sketch here with you? A. Here is the sketch; 
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the location of the old building is shown here (indicating) in 
broken line, and also the location of the fence between No. 521 and 
519. 

Q. 1\ ho made this sketch up? A. I did. 

Q. That broken line is in lead pencil is it not? A. Yes. 

Mr. \\ hite: I here give that sketch in evidence. 

( Note. —Said sketch is herewith filed in evidence and 
115 marked Exhibit A. H. No. 4.) 

By Mr. Gittings: 

Q. Mr. Simmons, when did you make this sketch? A. Right 
after measuring the old buildings. 

Q. W1 len did you put on the pencil-broken lines? A. We usually 
lay out the existing condition in making a plan of a new building. 

Q. Not what you usually do. but when you made these pencil 
marks, which you say is the outline of the old building? A. These 
were put on recently. 

Q. Since the bringing of this suit? A. Yes. 

Q. When were these pencil marks made, with relation to where 
the fence was? A. They were put on since the bringing of this 
suit. 

Q. Made from your recollection of the condition of things at that 
time? A. Made from our measurements. 

Q. W hen was this plan drawn? A. This plan was made right 
after measuring the old building. 

Q. M hen was that? A. T cannot recall the exact date; we made 
the plan, asked for estimates, etc., for the building, probably ten 
months ago. 

Q. It was done before the removal of any of the old build- 
11 fi ings at all; is that correct? A. Yes. 

Mr. Gittings: We make no objection to the plan except those 
portions of it which show the outlines that have been placed on the 
plan subsequent to the bringing ot this suit, and which appear in 
pencil on the first floor plan. 

By Mr. White : 

Q. I call your attention to the red ink marks, and to the red letter¬ 
ing which reads. “Red line indicate* position of old fence/’ and 
ask you who put that on there? A. I put that on there. 

Q From what did you make that? A. The position of the old 
fence was made from my recollection of it. 

Q. You made a personal examination of the conditions there, 
did you? A. Th ree times before the building was torn down. 

Q. The position of this building, as indicated by these black 
lead-pencil lines, shows that it extended from the front back beyond 
the projection for the offset in the North wall, and clear back to 
where the fence began. Have you any independent recollection, 
in regard to the old building, as to whether it did extend that far? 
A. This is my recollection exactly, that it extended to the end of that 
wall. 
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Q. Do you remember whether the old building was joined up to 
the wall to the North of it; and, if so, how? A. My recollection is 
that there was a crevice between the brick wall and an old 
117 frame building at the front, and that beyond the first break 
in the North wall the old building was plastered against the 
North wall. 

Q. I want to identify this point which you call the first break, 
how far was that from the front building? A. I might identify 
that point by marking it “first break”. 

(Note. —Tt was so marked by the witness; and it is agreed that 
this is the point heretofore referred to in the testimony as being 
14 feet <> inches from the front.) 


1 understand you to say that from that point back to tbc end 
of the wall where the fence logins the interior of the old build¬ 
ing was plastered against the wall? A. That is my recollection. 

Q. Do you remember about the roof, whether it was attached, and 
how? A. No. T did not go up there, 

Q Did you notice when it was being torn down—anything that 
would indicate whether or not it had been fastened? A. No, 1 did 
not. 


Q- Now. as to the fence: do you recall what the condition of the 
fence was—whether it was straight or crooked, or how it stood? A. 
My recollection of the fence is that it was on a line with the two 
walls and leaned in the center slightlv to the South. 

Q. The two walls you refer to in your answer are those marked 
in red ink. “South wall of .">*21 10th Street.'* are they not? A. 
11S That is correct. 

Q. In constructing the new buildings, was there anything 
built where that fence was? A. Yes. 

Q. What? A. A thirteen-inch brick wall. 

Q. Locate it. please, on this plan, as nearly as you can. 

Witness: Do you want it marked? 

> I r. Win te : If you please. 

A. The wall is marked “New 1.4" wall. It was centered upon 
the party line established by the surveyor of the District of Columbia. 


Mr. Gittixus: 1 move to strike out that part of the witness’ 
answer which states that the new wall was centered upon the party 
wall establish by the surveyor of the District of Columbia as 
hearsay. 

t 

(}. How did you know what line was established by the surveyor? 

A. We had his plat, signed by him. and paid him for making it. 

lie is the onlv recognized authority that makes surveys. 

• * * * *■ 

Q. Did the surveyor mark it out on the ground? A. lie marked 
it out on the plat and drove nails at each point, here and there, both 
sides. 

Mr. Gittinos: I move to strike out the witness’s answer as being 
based on hearsay, as he is speaking of the plat made by the surveyor, 
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meaning that piece of paper which might have shown the 
ll't lines as surveyed by him, indicating marks made upon that 
plat, and not any lines drawn by the surveyor, or any marks 
made by the surveyor upon this particular plan to which he is re¬ 
ferring, and which lie has stated was made by him, the witness, and 
which, therefore, is incompetent. 

Q. The surveyor drove the nails in the ground along the wall, did 
he not? 

Mr. Gittings: I object to that as leading. 

A. Yes. 

Q. Where did he drive the nails? A. In the wall. 

Q. He did not drive them in the plat? A. No. 

Q. And I. understand you to say now that you centered this new 
wall on a line established by the surveyor and marked by tlie^e 
nails? A. Yes. “ J 

Q. With relation to the old wall what was the position of the 
east end of this new wall which you built? A. The east end of the 
new wall was about four inches farther south than the old south wall 
of 521, that is, the new wall of the building projected further south 
ou the land than this wall. 

Q. By “this wall” you mean the old wall? A. The rear wall 
of 521; in other words we followed the surveyor's lines, irrespective 
of offsets. 

Q. What was the location of the west end of the new wall with 
respect to the old wall? A. Our new wall projected slighly 

120 to the south. Our new wall was necessarily a 13" wall, if 
I remember rightly, and the old wall was a 9" wall; so that, 

in centering the wall we would necessarily have to set it over six and 
one-half inches in case of a 13" wall and only four and one-half 
inches in the case of a 9" wall. 

Q. So, as I understand you, it was built approximately two 
inches—that is, there the westernmost end of the new wall joins un 
with the old wall? A. That is true. 

Q. What is your memory of where the posts in the old fence stood 
with relation to the wall ? A. My recollection is that they were 
on the north side, just as marked on this plat. 

Q. On the north side of what? A. On the north side of the fence. 

Q. Of the boards on the fence? A. Yes. 

Cross-examination. 

By Mr. Gittings : 

Q. Have you any distinct recollection about it at all, Mr. Sim¬ 
mons? A. I am not absolutely sure about the position of the posts; 

I stated, to the best of my recollection, that they were on the north 
side of the fence. 

Q. Were you present when this building was being torn down? 
A. Yes. 

Q. How frequently? A. I passed it almost every day. 

121 Q. Did you go through the building while it was being torn 
down? A. Yes. 




56 


EDWARD TCOSACK VP. E. OLTVTA .TOTTXSOX ET At. 


Q. How frequently? A. About four times a week I would go 
through. I passed there every day. 

Q. These lines you have given us as being the lines on which 

the walls were built are not taken from anv actual survevs that vou 

made or that was made in your presence; that is correct, is it not? 

A. The lines upon which the building was built are taken from 

a survev made by the surveyor of the District. 

%> • 

Q. You did not see the surveyor make the survey, did you? A. 
No, I did not see him make the survey; but 1 had his plat upon 
which he had certified that he had made it. 

(J. What was there on his plat indicating from what point he 
started to make his survev? A. 11 is survev plainly indicated that 
there was a nail in the south wall of 521. 

Q. Who gave him the order for the survey? A. 1 did. 

Q. What did you ask him to survey? A. To survey that lot. 

Q. What lot? A. The lot had a number at that time. 

Q. Do you not know the number? A. I think it is 
122 marked here on this plat (referring to Exhibit A. II. No. 

4). In giving an order to the surveyor we usually give him 
the numlKT of the lot and the square that we want a survey made of. 

Q. But I am asking you about this particular case. You told 
him vou wanted a survev made of a certain lot with a certain 
number in this square? A. That is true. 

(J. And were these plans that you have exhibited, this ground 
plan, drawn from any survey made by the surveyor on that order? 
A. These plans were drawn from measurements of the property; 
and a few corrections were made, as to widths, after the survey was 
delivered. 


Q. W ere the measurements of the property made previous or 
subsequent to the survey? A. The measurements of the property 
were made previous to the survey. 

Q. Those measurements of the property made by you. as shown 
on this plan, took in the entire lot? A. Yes, sir. 

Q. What guides had you. Mr. Simmons, in making your measure¬ 
ments? A. The only guide we had was the plat books of the 
District, until we made an actual survey; we measured the three 
walls, and naturallv supposed that that was the extent of the lot. 

Q. I .et us understand about this plan, as 1 understand you—and, 
if I state it incorrectly, I want you to correct me—was made 
123 from the original survey, or, rather, from a corrected survey 
made by the surveyor upon vour order to survey a lot in that 
block on which the old house. No. .>19, stood; is that correct? A. 
This plan was made from measurements and was corrected before 
any work was started to agree with the actual survey made by the 
Surveyor of the District. 

Q, The survey that was made at your request asked for the sur¬ 
vev of the whole lot? A. 5 es. 


Q. W'here is that original survey that was made and by which you 
corrected these plans? A. That is usually delivered to the builder. 
I think he has it; if not. 1 have it in my files at the office. 











EDWARD KOSACK VS. E. OLIVIA JOHNSON ET AL. 


57 


Q. Will von kindly look and sec if you have it ; and, if so, let us 
have it at the next session? A. Yes. 

Q. You did not know at the time you drew these plans, or at the 
time you received the survey by which you corrected these plans, 
that the defendant Johnson was not the owner of the whole of lot 
28; did you? A. Mv instructions were to plan a building for 519 
10th Street; and I gathered from that he owned all the land between 
the north and south lines, between the walls. 

Q. And that was the building that you planned, and which was 
eventually erected? A. Yes, with a very few changes; the only 
change 1 remember was bringing the wall* farther to the south so as 
to center in on the party line. 

Q- M lien was that change made? A. That change was 
124 made before we got the figures for the wall. We never start 
a building until we get a survey. 

Q. ^ ou erected this building along the lines of the original survey 
made by the surveyor, which was a survey of the whole of lot 28^; 

is that correct? A. 1 suppose the survev will tell vou that, I cannot 
recall now. 

Q. Non know this, do you not, that the survevor will survev the 
lots you ask him to survey? A. Most assuredly lie will. 

Q. Oi am part of a lot that you ask him to suivey; you also know 
that, do you not? A. Yes, 1 know that; but the question is whether 
I gave him an order to survey the whole of lot 28. Evidently I did 
not, or he would have surveyed it, 

Q. Why do you sav evidently you did not? A. I evidentlv told 
Dim at the time the lines we wanted surveyed. 

Q. What information did you give tlie survevor to go by 9 \ 

Nothing except his plat-book. * 

Q. Which showed lot 28? A. 1 do not know that it showed lot 
28 as a whole, or whether two or two and a half feet of the other 
mans lot was shown; I cannot recall that now, as it has been too 
long ago; however, he gave us what we asked for. 

Q. You built the new brick wall between the old Kosack walls, 
you say, centering upon the line where the fence stood? 

12o A. Centeiing it on the line that the surveyor gave us_not 

where the fence stood. 

Q. And you have no independent recollection of where that fence 
stood in reference to the line the surveyor gave you. have vou? A. I 

have not, except that it was between the east and west walls of Mr 
Kosack s house. 

Q* no * know whether that fence was the north and 

south line the surveyor gave you. do you? A. I cannot sav that 
I do. 

I) , 1 ’• vou 7**! 1 - Mr Simmons, that vour attention, previous to 
the building of this new wall, was called to the fact that the survey 
vou had received from the surveyor was incorrect in that it included 
the entire lot 2 :S which Mr. Johnson did not own? A. Mv attention 
I think was called to that three or four times. 

T 1 ,)i ‘ l you subsequently have a new survey made to rectifv that 
mistake. A. No. I investigated it, brought it to the attention of 

8—2301a 
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the surveyor and the building department; and they told me to 
proceed, which I did. 

Q. Do you mean to say that the surveyor told you that the line 
which you built upon was the party line between the two lots? A. 
Yes, sir. repeatedly. Wc had no object in taking land that belonged 
to anyone else; so. we wanted to be absolutely sure before we started. 

Q. You did not give the surveyor the deed that Mrs. John- 
126 son had of this property, upon which to base his survey, did 
you? A. No, 1 did not: I never had the deed; T never saw it. 

Q. The wall that you built to the north of this lot—that is, between 
the two Kosack walls, was a thirteen inch wall all the way; was it 
not? A. To the l>est of my recollection it was; necessarily so. because 
the building department requires a wall of that thickness. 

Q. Mr. Kosack’s south wall, which you connected up with this 
new wall, at the easternmost end. was a thirteen inch wall, was it 
not? A. T think it was a nine inch wall. I am not sure of that; I 
never measured it, however. 

Q, Did not the survevor's survev show von the width of the 
wall? A. No. 

Q. Did it show yon the location of that wall with respect to the 
party lines? A. Yes. We applied for a survey and the location of 
walls, which is usual in a case of that sort; and the location of Mr. 
Kosack s wall was very plainly shown on the survey, but not the 
thickness. 

Q. W ell, it would show the south face of the wall with respect to 
the party lines would it not? A. Yes, sir. 

Q. Tn your survey where was the south face of the eastern- 
12/ most wall? A. T could not toll you without referring to the 
survey. 

Q. TTow thick was the Kosack wall to the west? A. My impression 
is that it was a nine inch wall, but I am not certain; T never meas¬ 
ured it. 

Q. Kindly look at this survey, being Exhibit B to the bill of com¬ 
plaint in this cause, and state whether you recognize this as being 
the official survey from the surveyor’s office, and purporting to be a 
survey of lot 20 and part of lot 28, and showing the location of 
walls? A. Yes, sir. 

Q. After looking at that survey, you notice that it shows the 
thickness of the south walls of Mr. Kosack s property, do you not? 
A. Yes, sir. 

Q. Also the thickness of the wall, and the north and south faces 
of all the walls that were on Mr. Kosack’s propertv. with re«nect to 
the lines of his lot? A. Yes, sir. 

Q. The black lines indicate the line of his lot. do they not? A. T 
judge so—the lines of lot 28. 

Q. And the red lines indicate the face of the walls? A. Yes. sir. 

Q. That is different from the survey which you received, is it not? 
A. T am not positive that this is an exact copy. 

Q. I understand that. But I say this is different from the 
128 one that you received? A. My impression is that it is differ¬ 
ent; perhaps not the figures, but in details. 
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Q. This shows that Mr. Kosack’s building wa^ on the corner lot 
29 ? and on part of lot 28, in square 377; docs it not? A. That seems 
to be the case. 


Q- This broken line on the plat (Exhibit B to the hill) shows the 
southern limit of the portion of lot 28 that was acquired by the deeds, 
the lines of which were being surveyed bv the surveyor; is that cor¬ 
rect? A. I judge so. 

Q- ^ <)U w ere mistaken, were you not, when you testified that the 
easternmost portion of the Kosack old wall is only a nine inch wall? 
A. I testified at that time that I did not know; that I had not meas¬ 
ured it, hut I thought it was a nine inch wall. 

Q. Did you testify what the width of the westernmost wall was, 
that is. beginning at the easternmost end of the westernmost wall, and 
going from there to the offset, which is shown on this plat to be 
fourteen feet six inches on 10th Street? 

A\ itness: Do you mean the new wall we erected? 

Mr. Gittings: No; the old wall on the Kosack property. 

A. Nine inches I think T testified was the thickness of that. 

Q. W hat does this survey show it to be at the westernmost 
120 end? A. The plat shows the wall to be 1.51 feet thick at this 
point. 

Q. At its easternmost point, it is shown to be what width? A. It 
is shown to l>e .81 feet thick at its easternmost point. 

Q* The south face of this wall at that point is shown to be .44 
feet south of Kosack’s south line? A. That is right. 

Q. That is the old wall that we are speaking of. Kosack’s wall, and 
not the new wall which you built? A. That is right. 

Q. Taking the old wall of Mr. Kosack at the easternmost end of 
his lot. and we find by this plat (Exhibit B to the bill) that the 
south face of that wall is .30 feet south of Mr. Kosack’s line? A. 
That is right. 

Q. And the westernmost end of that wall we find the south face 
to be .51 feet south of the line? A. That is correct. 

Q. Now. as I understand your testimony, when you first examined 
this property, and while the fence was standing there, it connected 
up the Kosack two old walls? A. Two old walls. 

Q. A on have no distinct recollection as to whether the posts were 
north or south? A. My impression is that they were on the north 
side. 


Q. That fence was run from the south face of each wall. 
130 was it not? A. A es. to the best of my recollection. 

Q. And it leaned a little bit to the south? A. To the 
south, ves. 

Q. You knew, did you not, Mr. Simmons, that Mr. Kosack claimed 
that none of his south walls were party walls; he informed you of 

that fact, did he not? A. T think he made that statement to me 
several times. 


Q. And he made that statement previous to the time vou under¬ 
took to commence to build, or to use the walls in any way? A. I 
think about the time we started, after we got the survey, he was 
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over to see me several times, and I told him we were following the 
lines of the surveyor, and 1 did not see how we could do otherwise. 

^ Q, The surveyor never told you at any time, did he, that the 
Kosack wall on the easternmost ]K>rtion of the lot. and the wall 
beginning at the offset, and running east on the easternmost part 
of the lot, were party walls; he never told you that, did lie? A. I 
do not think he ever made that direct statement. I do not think 
I ever asked him. 

Q. If your plat showed the location of these walls, as you think 
it (lid, you knew, did you not, that the south face of the walls 
showed these two pieces, that they were not party walls? A. On 
the contrary, I was of opinion that they were, even though they 
projected a half inch over the line. 

131 Q. Upon what was your opinion based? A. On similar 
cases—not in the courts, but between owners. 

Q- Did you not know that the law provided what was necessary 
to make a wall a party wall? A. I am not familiar with the law 
of the case, at all. but we were particular to investigate to see that 
they were corrected; I think I went to the surveyor and to the build¬ 
ing department twice. 

Q. When did you get the permit to build? A. I do not re¬ 
member that I did not get it myself. I think the builder got it. 

1 mav l>e mistaken, however. 

% 

Witness: It will appear on your receipts, Mr. White, if I ob¬ 
tained it. 

Q. You say the surveyor marked his lines by driving nails in 
Mr. Kosack's wall: but you were not present at the time the sur¬ 
veyor made his survey? A. No. 

* _ • 

Q. Then, how do you know that he drove nails in the wall? A. 
ITe certified to it by his plat, delivered to me. the same as he has 

to you on this one. 

* 


Mr. G itt i nos: Where are the nails. Mr. White, shown on 


plat you have reference to? 

Mr. White: Here is one marked “old nail”; here is 
marked “old tack“: and another one marked “old nail in 


another 

wall.” 


Q. You have reference. Mr. Simmons, then, to the nails 
13*2 that were shown on the extreme rear or easternmost end of 
Mr. Kosack s wall? A. Iff rememl>er correctly, there was a 
nail driven in his brickwork right there (indicating the end of Mr. 
Kosack's west line on 10th Street, at its southwest corner). That 
is my impression. 

Q. You also mean the nail driven in the wall at the southeast 
corner of the lot? A. Yes. 


Q. There were no nails or tacks driven in the westernmost end 
of what was known as the rear wall? A. I cannot testify to that. 
Mr. Gittings, until I get the plat I was guided by. 

Q. As I understand you, the front part of the old house that 
stood on lot 28 did not join Mr. Kosack’s wall; there was a crevice 
in between? A. There was a small crevice there, if I remember 
rightly. 
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Q* File part of the old house, though, back of the first offset, 
you think was connected? A. 1 think it was plastered against his 
wall. 

Q. Have you any independent recollection of that at all; or is 
that just a sort of impression left on your mind? A. I am testify¬ 
ing to the best of my knowledge. Not anticipating any suits of 
this sort, of course, 1 do not carry such things in my memory. 

Q- ^ hot 1 want to get at, as nearly as I can, is whether it is 
a distinct recollection of a condition that existed there at the 
lod time, or is simply an impression that you have? A. So 
tar as I can rememlier, from having looked at it at various 
times, and having been there at times when the building was torn 
down—and not making the specific statement that such was the case, 
but to the best ot my recollection, back of the first offset the old house 
was plastered against the one to the north. 

Q. A oil did not know, did you, that that old building was there 
in its entirety, front and hack of the offset, previous to the erection 
by Mr. Otto Kosaek of the south wall? A. No, I did not know 
that. 


Q. A ou did not know, either, that on Mr. Kosack’s lot, previous 
to the erection of the brick building, there was a frame house that 
was not joined to the frame house to the south of it. did you? A. 
No. T did not know that. 


Q. If they were not joined together, they would have required 
on the north side of the house A19, certain uprights to hold the 
papering and plastering? A. Yes. 

Q. There was nothing which von observed in the wav of rafters 


or joists that were driven into Mr. 
the house on the south, was there? 


Kosack’s wall which supported 
A. No, not that I remember. 


Q. Going to (he house to the south—that is, the old frame 
164 house before it was torn down, did you notice whether there 
were any uprights for holding the hack part up to the north 
and immediately adjoining Mr. Kosack’s house? 


Witness: How do vou mean—the rear wall? 


Mr. Gittings: Holding the north wall of that house, holding 
up the roof or joists. 

A. It is possible there may have been all along the north wall. 

Q. If they were all along the north wall, and the plaster had 
been on Mr. Kosack’s wall, these uprights would have been standing 
out in the building, would they not. and would have been perfectly 
apparent? A. Not necessarily, if the building was plastered; of 
course, they would have been noticeable in tearing the building 
down. 


Witness: What you are trying to bring out, apparently, is that 
this building rested entirely upon itself and not upon the wall? 

Mr. Gittings: That is ii, exactly. 

Witness: I have testified to the studding along the front wall, 
as far as the first break, and my recollection is that the old wall 
was plastered against the wall on the north building from the first 
break to the rear of it. 
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Q. I)o you mean that there was no studding there? A. No 
studding. 

Q* ^ h«it held the root up mid the second storv? A. I could not 
tell you. Of course there was something to hold it up; but what it 
1Q _ 1'.d° n °t know. I have stated that there mav have been 

Ido studding there also. I am not testifying that there was not. 

And you are not testifying, as with certaintv. that this 
rcar part of the building was plastered on Mr. Kosaek’s wall? A To 
the best of my recollection. That is about all 1 could say. 

Q. At the time you examined this pro|>erty there was nothing to 
call your attention particularly to that feature of it? A. No. 

Q. Inasmuch as you did not intend to use any of the old build¬ 
ing for the purpose of putting up a new one? A. Not at all. 

Redirect. 

By Mr. White: 

(}. Bid nou iccei\e that (handing witness a card) from the Sur¬ 
veyors Office? A. Yes. 

(). \\ hen was it received, with relation to the building operations? 

- rcc °i vc( l on the day T stamped it. which I read. “October 

a, 1909. 7 

Q. To what part of the building did this relate, if it related to 
some particular part? 

Mr. Gittixgs: *W e object to the question as immaterial and ir¬ 
relevant. There is nothing the Building Inspector could 
1M) have done that would tend to prove anything in this case. 

A. To tin* resurvey. All new buildings have to 1 h? resurveyed. 

Q. You do not get my question. To what part of the building 
did d; relate: in other words, did it relate to this new wall von were 
building, or to the rest of the building? 

Mi. Giiiixgs: Me object to the question as absolutelv irrelevant. 

If there was any subsequent survey, the l>est evidence is the sur¬ 
vey itself. 

A. Apparently to the new wall. 

Q. Bo you remember at what stage of the building of the wall 
this was given to you? 

Mr. Gittixgs: Same objection. 

A. 1 his refers to the resurvey. That has to be made as soon as 
you establish four corners. 

Mr. M hite: And this card is signed “E. P. Brooks”: dated Oc¬ 
tober 1.^1909; Mr. Simmons* receiving stamp is dated October 
October r>, 1909: and there is also a lead-pencil date of October 4, 

1909. 

^Ir. Gittixgs: I object to the contents of the card going in evi¬ 
dence, on the same ground that I object to the paper itself—as abso¬ 
lutely incompetent. 

Mr. White: I offer this card in evidence as the report of the 
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proper official of the surveyor’s office, made at the time and in ac- 

cordance with the provisions of the Code relating to building walls 
and establishing lines. 

Mr. (jIttings. I object to it as immaterial and irrelevant It 
does not show on its face that it establishes anything. 

187 (x\°te— Sai ( l card is herewith filed in evidence and 

marked Exhibit A. II. No. 5.) 

Re-cross. 

Bv Mr. Gittixgs: 

Q. Mi. Simmons, to the south of lot 28 there was a brick wall 

running the full length of the lot, was there not? A. Not the full 
extent, no. 

Q. How far did it run bark? A. There is an intervening space 
there of about three feet. 8 ^ 

Q. You mean from the rear of the lot up to the end of the wall? 

No 4)" t * etter 1 ustrate , - v tlmt P lat - (Referring to Exhibit A. IE 

Q. The ground floor, or the first floor plan, drawn bv vou. shows 
the intervening space? A. Yes, sir. * ‘ ’ 

Q. That wall was a party wall was it not? A. This wall if I 
remember rightly, is a party wall. 

Q. A lime inch wall? A. 1 think it was; 1 am not sure. 

i ,1», t aI V one ' halt . llu ‘he s were north of the south line of 

,i ' ! l0l ' ld "?*' test,f y ‘hat it was four and ouedialf inches 
north without seeing' the surveyor’s plat. 

138 Mr. M jute: We are objecting, of course, to this as imma¬ 
terial to the issues in this case. 

15. STANLEY SIMMONS. 

Subscribed and sworn to before me this 13th day of May, 1910. 

ALBERT HARPER, Examiner. 

Frank G. Pierson, being produced as a witness of lawful age 

lor and on behalf of the defendants, and being first dulv sworn 
deposes and says: v ‘ ’ 

Direct examination. 

By Mr. White: 

Q . Wlmt is your business, Mr. Pierson? A. Architectural drafts- 
man with Mr. B. Stanley Simmons. 

Q. M ere you with Mr. Simmons at the time of the operations in 
connection with 519 10th Street, Northwest, in this citv 9 \ T 

Q. Did you go on the premises before the old building was torn 
down? A. Yes. hi 

Did you make any measurements there? A. Yes sir. 
13J Q Are you familiar with this plan (Exhibit A. II No 4) 

which Mr. Simmons has identified? A. Yes, sir. 
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Q. Do you remember the location of the old building that was 
there, No. 519 10th Street, Northwest, in this city? A. Yes, sir. 

Q. Look at the leadpeneil marks and black broken lines and say 
whether or not that corresponds with your memory of the location 
of the old building? A. Yes, sir. 

Q. What was the position of that old building, with relation to the 
brick wall along there, whether it joined it or touched it? A. It 
touched it back as far as this point—(indicating the point where 
the new thirteen inch wall begins). 

Q. Did you notice whether the roof was attached or not? A. 
Yes, sir; the roof covered between the north and south wall of this 
new building. 

Q. Of what is now the new building? A. What is now the new 
building. 

Q,. Was the old roof attached on the north to the brick wall? A. 
1 suppose it was. 

Mr. ( Iittings: I move that the answer be stricken out. 

Q. The roof I am speaking of now. Do you remember 

140 whether it was or not? A. 1 did not take the wall out; and 
so, of course, 1 could not swear positively that it was. but 

there would not be any other way of supporting it. 

Mr. (.Iittings: I object, and move to strike out the answer as 
not responsive. This witness's testimony clearly indicates that he is 
unfamiliar with the facts. 

Q. Do you remember the fence? A. 1 remember a fence along 
just between this wall and this—(Indicating the two walls marked 
south walls of 521 10th Street). 

Q. Where did that fence stand with relation to the line of those 
two walls; whether there was any line south of it. or north of it, 
or how that stood, if you know? 

Mr. Gittings: 1 do not understand that question. Do you mean 
whether it was in line with them or on the line? 

Mr. White: 1 ask in relation to the line of these two walls, 
whether it was on the line south of it or north of it. 

A. My impression is- 

Mr. Gittings (Interposing): I object to the impression of the 
witness. If he has any knowledge, let him state that. 

Mr. White (To witness): I ask you what you know. 

Witness: 1 do not know positively just the position of it. 

Q. You do not remember the position of that fence? A. Not 
exactly, no. 

141 Q. Do you remember on which side of the fence the posts 
were; whether the boards were on the north side or the south 

side? A. If you want me to answer that 1 must say I do not know. 

Q. If you remember, say so; if you do not remember, say so. 
A. I do not remember exactly. 
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Cross-examination. 

By Mr. Gittings: 

Q. You say you went there for the purpose of taking measure¬ 
ments from which to draw this plan? A. Yes, sir. 

Q. Did you draw that plan, or did Mr. Simmons? A. No. Mr. 
Pirie drew it. 

Q. What measurement was it necessary for you to take? A. I 
measured the position of all the old walls and the position of the old 
building. 

Q. Measured the position of the walls. What do you mean by 
that? A. The position of the walls in place, north and south. 

Q. Measured the position in relation to what? A. We measured 
the distance between the old walls, north and south, in order to know 
what size building to go in there. 

14*2 Q. In other words, you meiisured the space between Ko- 
sack s old walls and the Campbell wall, which is south? A. 
Mrs. Campbell's wall, yes. 

Q. What did you ascertain to be the distance between those at the 
westernmost end of the wall? A. I have not the records with me, 
and I could not say offhand. 

Q. You were not particularly concerned with the old building, 
519, were you; you did not go there to examine the old building to 
ascertain how it was made? A. They have to know what was there, 
in order to know what to depend upon, on account of the contract. 

Q. 5l on went there for the purpose of making measurements for 
preparing plans for the new building, did you not? A. Yes, sir. 

Q. As draftsman, that is all you were concerned with? A. Yes, 
sir. 

Q. ^ ou had nothing at all to do with making the contract to tear 
down the old building? A. Not with making the contract, but the 
tearing down of the old building was part of the contract for erecting 
the new building. 

Q. You were not the builder? A. No, indeed; but we have to let 
the contractor know what he has to depend upon before he starts. 

Q. The contractor examines it, does he not? A. Yes, but the 
architect generally has to know what is in place. 

143 Q. You do not mean to say, do you, Mr. Pierson, that a 
wrecker gets plans and specifications of the character of the 
building material of a house that he is going to tear down? A. No. 

Q. hie examines the building himself in order to be able to tell 
how much he will wreck it for? A. Yes, sir; he is required by the 
specifications to do that anyway. 

Q. What was it that attracted your attention to whether or not 
this building was attached to the wall north of it? A. This wall was 
plastered on this side. 

Q. What wall was plastered? A. The north wall of 519. 

Q. Brick wall? A. Yes. 

Q. IIow do you know that? A. I saw it there and measured it. 

Q. You measured what—the wall or the plaster? A. The wall, in 
this case; but I am not positive about this, whether that was the wall 
9—2301a 
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already in in front. I noticed tliis break in making the measure¬ 
ments and both of them were plastered. 

Q. Do you mean to sav that when you made these measurements 
on the inside of the building you observed whether the plastering on 
the north of the old building was fast to the studding or plastered to 
the wall? A. I could not be positive of that. 

144 Q. You did not go to the rear of the building—that is to 
the rear of the old frame building to make any measure¬ 
ments, did you? A. I could not tell that, unless I referred to the 

measurements from which the drawings were made; it has been so 
long ago. 

Q. Did you notice that the whole building leaned to the south 
away from the wall to the north of it? A. No. 

Q. You did not observe that? A. No. 

Q. But you do not mean to say that is not the fact, do vou? A I 
do not. 

Q. ^ ou did not go to the rear of the building to see whether there 
was a crevice you could see through up to this offset, did you ? A. No. 

Q. But, you do not mean to say that there was not a crevice there? 

Witness: Which offset do vou mean? 

Mr. W hite: The break in "the wall. 

(Note.—N o answer to last question.) 

(c^. ^ ou made no examination to determine whether there was or 
was not a break in the wall? A. Not that I remember. 

FRANK G. PIERSON. 


Subscribed and sworn to before me this 13th day of May, 1910. 

ALBERT HARPER, Examiner. 


14o Lons A. Pirie, being produced as a witness of lawful age 
toi and on behalt ot the defendants, and being first dnlv 
sworn, deposes and says: 


Direct examination. 


By Mr. W hite: 

Q. What is your business, Mr. Pirie? A. Architectural draftsman. 

Q. W here employed? A. W’ith Mr. B. Stanley Simmons. 

Q. W eie \ou there when these building operations were going on 
at 519 10th Street, Northwest, in this city? A. I helped to take 
measurements. I was not concerned otherwise with the building 
operations after they commenced. 

Q, Did you observe the fence on the north side? A. Yes sir* in 

making measurements we had to go near that fence, and necessarily 
observed it. 

Q. Do you remember in what condition it was, whether it was well 
kept or not? A. T do not think it was very straight, so far as I can 
remember. 


Mr. Gittings: I move to strike out the 


answer as not responsive. 
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Q. Do you remember the condition of the fence? A. Yes. 
140 Q. W hat was its condition? A. I think it was irregular; 
that is about all 1 could say about it. 

Mr. (sittings: I move to strike out the answer. 

Q. We do not want to know what you think, but what you remem¬ 
ber. Did it stand straight up and down? A. It was not a new fence, 
and neeessarilv- 

Mr. A\ hite : Do not argue. I want- to know if you remember 
about that fence. If you do not know anything about it, say so. 

Q. Now. what do you remember about it? A. I remember that it 
was irregular. That is about all I can say about it, 

Q. In what did its irregularity consist; did it stand straight up, 
or how? A. I know it bulged here and there. I could not say just 
at what points. 

Q* ^ ere the hoards on it? A. Yes, they were all on it. 

Q. Do you remember on which side the posts were? 

Mr. M hite (to witness): Answer that ves or no, whether vou 
remember. 

A. No, I guess I could not state it positively. 

Q. Do you remember the old frame house that stood there? 

Witness: At the rear? 

Mr. A\ hite (interposing) : I asked you if you remember the old 
flame house that stood on premises 519 10th Street, Northwest-, in 
this city. A. I do not remember the positive extent of it. 

117 Q. 1 asked if you remember that there was a house there y 
A. Oh, yes; [ remember that, 

Q. Do you remember whether or not it joined up against the wall 
to the north of it—yes or no? A. No. 

Cross-examination. 


By Mr. Gittings: 

Q. You say you remember that this fence bulged? A. Yes. 

Q. A ou do not know where it bulged? A. No, it would be pret-tv 
hard to remember that. 

Q. You do not remember whether it bulged north or south, do 
vou? A. No, I do not believe I do. 

Q. A ou do not know on which side the posts were, and on which 
side the scantlings were? A. Not positively. I recollect that they 
were on the north. 

Q. From what-do you recollect that? A. That is the impression 
1 get. Also that it is the usual place to put posts in building a fence; 
they are always put on the inside, on their own ground. 

Q. On whose ground? A. The ground the fence upon which en¬ 
closed the building. 

Q. What building did this fence enclose? A. I could not 
148 say that positively, of course, either. 

Q. There was a building on both sides of the fence? A. 

Yes. 



68 


EDWARD KOSACK VS. E. OLIVIA JOHNSON ET AL. 


Q. Enclosing two pieces of property, one to the north and one to 
the south? A. That is right. 

Q. Your recollection is based on what is the usual custom, is not 
that so? A. That is what I was basing it on. 

Q. Tn other words, you are guessing in your mind what ought to 
have been the situation, and not what it actually was? A. That is 
the recollection I have; hut I am not positive, I say, because I did 
not take particular notice. 

Q. How is your recollection influenced bv these things which you 

have told us are the ordinary way of doing things? A. I do not 

think any. 

«/ 

Q. Then, why did you tell us that that was the reason you recol¬ 
lected it? 

Mr. White: I object to that question. 

A. I mentioned that as further proof of my recollection. 

Q. In other words you are checking up your recollection here by 
your observation of what you think is the ordinary way of doing 
things? A. Not checking up. 1 was just adding that to make it 
stronger. 

Q. You wanted to make your testimony stronger. What 
140 did you think you had to testify to when vou came down here 

t • t t 

to-day? A. 1 did not know anything about it. I was just 
told to come down. 

Q. Why were you so anxious to tell us. before you were asked, 
about the fence bulging? 

Mr. White: The witness did not say so. The only question I 
asked the witness was as to the general condition of the fence, and 
he said it was bulged. I then asked him if he remembered on which 
side the posts were: and. upon his saying he did not, T did not ask 
him any more questions. Beyond that point he became and still 
is tbe witness of tbe complainant. 

(Note.—N o answer to last question.) 

Q. Why was it you were so anxious to tell us about the bulging of 
this fence before you were asked anything about it? A. You asked 
me if T remembered- 

Mr. (Tittinus: I did not ask vou that. Mr. White asked vou what 

• •/ 

you knew about the fence. 

Mr. White: I object to tbe lecture and statements. 

Witness: He asked me did T recollect how the fence was, and I 
said T thought it was irregular: he asked how irregular, and T said 
1 did not know whether it bulged north or south. 

Q. You think that is what you told Mr. White? A. That is what 
1 told him. I said I did not know whether it bulged north or south. 

Q. Is your recollection of what you testified to here better 
loO than your recollection as to the condition of this fence? 

Mr. (Jittinus: (After a pause.) You understand that question, 
do you not: it is perfectly intelligible to you, is it not? 

Witness: Yes, I understand the question. 
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Mr. Gittings: Then, go ahead and answer it. 


A. No; I do not think my testimony is bettering the condition 
of the fence any. 

Q. My question was: Is the recollection that you now have as to 
what you have heretofore testified to, on your direct examination 
better than your recollection of the condition of this fence at the time 
you saw it? 


Mr. \\ iiitk: I am sure I do not know what you mean. The wit¬ 
ness did not understand your question? 

\\ itxkss: I do not think it is a very important question. 

Mr. W Hite: Do you understand that question? 

(Note. —The question was read by the Examiner.) 


A. No, it is not better. 

Q. On the whole, you have an excellent recollection a good mem¬ 
ory? A. Not any better than I have testified to. 

Q. I did not ask you that. I asked you whether you had a good 
memory lor events and conditions. Do not you know whether you 
ha\e or not ? A. It is pretty hard to say; I might think so. 

Q’ i ‘Hu asking what you think. It is your judgment or 
T)1 " hat you think/ A. I think I have a better judgment than 

ordinary men about such matters, because I am in this 
business; because I have to take measurements and am, therefore, 
supposed to remember how conditions are. 

Q. But you do not remember how conditions are, do you? A. 
Not certain little things. 

Q. \\ ere you there to take measurements as to the bulge in the 
fence? A. No, sir; not to take measurements of the bulge iu the 
fence. 

Q. Mere you there tor the purpose of determining whether the 
fence was irregular or not? A. No, sir. 

Q. \\ hat were you there tor? A. I had to get the position of the 
building, and distances between the wall. 

Q. What was the distance between the south wall and that fence? 
A. I do not recall. 

Q. And yet you do recall that the fence was irregular? A. Yes. 

Q That you say was not your business: and yet to remember the 
distance between that fence and the wall was your business: is that 
correct / A. M e are supposed, of course, to note the surroundimrs 

o * 


Subscribed and sworn to before me this 13th dav of mav 
152 1910. * y * 


(Adjourned.) 


ALBERT HARPER. 

Examiner. 


OcTOIJHR 11. 


1910—Tuesday, 2 o’clock p. m. 


Met pursuant to agreement. 

Appearances: John C. Gittings, Esq., of Solicitors 
ant; and also the Examiner, Albert Harper, Esq. 


for complain- 
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\\ hereupon, owing to engagement in court of William Henry 
lute. Esq., of Attorneys for the defendants, adjourned subject to 
agreement. 


()<’TOREK 17. 


11* 10—Mondav. 


♦ >:•>(> o’clock ]>. 


m. 


Met pursuant to agreement. 

Appearances: William Henry White. Esq 
defendants, one of whom. W. W. Souder. is 
Oittings. Esq., of Solicitors for complainant 
also the Examiner. Albert Harper. Esq. 
Whereupon; 


.. of Solicitors for the 
present; also John C. 
. who is present; and 


1~>9 Mr. White: 1 offer in evidence certified copy of deed of 
Otto Kosaek to Louisa Clements, dated March 14. 1871. and 
recorded in Liber B94. folio lfi9. 

Note. —Said certified copy of deed is filed herewith marked A. 
ILNo.fi. 


John Everett Ballexger. being produced as a witness of lawful 
age for and on behalf of the defendants, and being first duly sworn, 
deposes and says. 


Direct examination. 

Bv Mr. White: 

t 

Q. Where are you employed? A. In the Surveyor's Office of the 
District of Columbia. 

Q. What is your position there? A. Assistant engineer. 

(j. Do you in that capacity make surveys of lots of ground in the 
District of Columbia? A. 1 do. 

Q. Did you have occasion to make a survey or any measurements 
in square 977 in relation to part of lot 11? A. Yes, part of original 
lot 11. 

Q. M ill you refresh your recollection from the notes and give the 
Hate of it? A. This survey was made September 11, 1909 and it 
was a survey of lot *28 which is part of original lot 11. 
ir>4 Q. Is that the time you made the measurement? A. Yes, 
sir. 

Q. 1 hand you deed from Otto Kosaek to Louisa Clements, dated 
March 14. 1871. just offered in evidence, and at the same time I 
call your attention to a deed already in evidence (Exhibit A. II. No. 
1) being the deed from E. M. (lallaudet. et al.. to Otto Kosaek. and 
ask you this question with relation to the southwest corner of the 
property conveyed by the deed from Gallaudet to Kosaek: Where is 
the point of beginning in the deed from Otto Kosaek to Louisa 
Clements? 

Mr. Gittixgs: I object to the question as not at all relevant; and 
on the further ground that when witness made the survey he must 
have made it pursuant to a request, written or verbal, and he should 
first t>e interrogated as to the nature of that request, and if the 
request was in writing that would be the best evidence of what he 
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wejit to survey; and on the further ground that there is nothing 

,! .i , le J >Iesen ^ \Ti s 10w ^ ia .* this witness ever made any 
MK * 1 surve >’ as would disclose the point referred to in the question. 

A. 133 feet 9 inches from the northwest corner of the square 
W. limy tar is that from the southwest corner of the property 
conveyed by the deed from Gallaudet to Kosack? 

^li. (ui riXGs: I make the same objection. 

A. That is 4*4 inches north of the southwest corner of the prop- 
erty conveyed from K. M. Gallaudet, et al., to Otto Kosack. 

Q. Did you locate a wall running east and west near 
the rear of this property? A. Yes, sir. 

Mr. White: I offer in evidence certified copy of deed from 

C e o , r , !Vi <lated Ma rch 14 < 1871, and recorded 

in Liber (>3<S at folio lo4. 

(Said certified copy of deed is filed herewith marked A. IF. No. 7.) 

(}. 1 call your attention to the fact that the second course in the 
deed from (.nllaudet to Otto Kosack is: ‘Thence south 14 feet 
and 0 inches ; and I will ask you if the end of that course is the same 

l>omt which is the point of beginning in the deed from Louisa 
Clements to Otto Kosack? 

Mi. Gittixgs: I object to the question because the witness has 
not. been shown to have made any survey whatsoever with these deeds 
in mind, or to have had any knowledge of the contents of these deeds 
at the time lie made the survey on September 11, 1909, which is the 
onl\ survey about which lie has been interrogated. 

A. Yes, sir. 

Q. \\ hat did you find to lie the position of this wall, which you 
say ran east and west, and which you found at the eastern part 
ot this lo with relation to the southern line of the property con¬ 
veyed by the deed from Louisa Clements to Otto Kosack? ' 

Mr. (Sittings: I object as the witness has not said that he ever 
*L ne ' v anything about the deed from Louisa Clements to Otto 
lot. Kosack or the deed from Otto Kosack to Louisa Clements at 
the time he made the survey. 

A. The most western point of this wall on the south face was 

f so “" 1 , of “ ,e soutl1 llne the property deeded to Otto Kosack 
iron. Louisa Clements At the most eastern end of said wall the 
south face was .32 south. 

Q. 1 he fractions you have used are fractions of what 9 \ Prop 
tions of a foot. 

Q. For convenience, I will ask you to reduce those fractions to 
niches A. .4/ ft. equals o.% inches; .32 ft. equals 3% inches 
Q. Do you remember how thick that wall is? A No <\r- l 
did not take that note. * ’ J 

Do you recall how long it was from east to west 9 \ ^O 1 /* 
feet plus or minus. ‘ /2 

g. Where is the eastern end of the wall with relation to the 
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eastern line of the lot? A. That location is not made, as it was not 
necessary in the construction of the new building. There is a 
tack in the stable for the direction only of the east and west line. 

Q. Do you remember substantially where it was? A. It was 
practically on the line. 

Q. Did you examine the wall beginning on 10th street and run¬ 
ning east on practically the southern line? A. Yes. sir; an old wall. 

Q. Di<l you locate it? A. Yes, sir. 

Q. Where is it with relation to tin* property deeded from 
i:>7 Otto Kosack to Louisa Clements? 


Mr. (iiTTiNCis : The same objection. 

A. The wall I located on said line wa> a plaster wall with studding. 
Q. Did you locate a brick wall there? A. I did not. 

(J. Do you remember whether or not there was a brick wall there? 
A. There was a brick wall there. 

(y Do you remember the situation of the brick wall and this 
plaster wall, as to whether or not they touched each other? A. The 
brick wall was not noticeable, or I would have located it. 


Cn iss-examination. 


By Mr. (Sittings: 

t. 


Q. You say. Mr. Ballenger. you are an assistant engineer in the 
Surveyor’s OHice? A. Yes. sir. 

Q. How did you happen to go to make a survey of sublot 28 . 
square *>77. on September 11. lh()0? A. I was ordered by the Sur¬ 
veyor’s Office to make such survey. 

(}. Of that lot? A. Lot 28. square 877. and locate any adjoining 


walls 


1.78 


Q. Was your direction in writing? 
in writing (showing Mr. (Sittings 


A. There is an order 
an endorsement on a 


paper.) 

Q. That is the only instruction you had. that contained on the 
back of this paper? A. ^ es, sir. 

Q. Is this the survey here? A. 10th street on the west and F 
street on the north. 

(). What is this paper? A. Our survey paper> of that square. 

Q. What knowledge had you of any deeds from Otto Kosack 
to Louisa Clements and from Louisa Clements to Otto Kosack at the 
time you made this survey? A. Xo knowledge. 

Q. You made no survey, then, with reference to the lines set forth 
in those deeds, did you ? A. Yes. sir. 

Q. Where did you get them? A. On the survey paper before 


you. 

Q. Kindly point out in this paper the lines that were there at that 
time that have relation to the lines referred to in those deeds. A. 
You ask me whether I surveyed any walls with reference to any 
lines of the deeds in question? 

Q. Yes. A. The line 18.12 feet south of the northwest corner 
of the original lot is one of the lines in question. There a wall 
stands that I located. 
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Q* Point that out. A. Hero you are: This (indicating) is the 
northwest corner of original lot 11 ; and this line (indicating) 
159 running east and west 14.50 feet is referred to in said deeds; 

also a line located 85 feet east from the northwest corner 
or original lot 11 as being 14.50 feet south of the above line. That 
line was referred to in the deed. 

Q. Now your direction was to locate the walls on sublot 28 and 
adjoining walls? A. Yes. 

Q. l)o you mean to say that had reference to the location of the 
lines in certain deeds? A. The lines that 1 had shown you. 

Q. Did you make a plat showing the lines as you located them at 
that time? A. The surveyor's office made a plat. 

Q. And kept a record of it? A. Yes, sir. 

(J. Have vou that with vou? A. I have before me Survevor's 
* « « 

Office certificate book 25, and am referring to page 3f)4. 

Q. Did you find the south wall of lot 28 to be a party wall? A. 
1 did not make that location. 

(J. Did you find the westernmost wall on the south line of lot 28 
to be a party wall? A. Yes, sir. 

(). Did you find the easternmost portion of the south wall to be a 
party wall? A. No, sir. 

Q. Did you make any locution of that wall at all with 
lt)0 reference to its placing on the line? A. Yes, sir. 

Q. Let us see if we understand one another: 1 understood 
vou to sav that at the time vou made this survev vou made it with 

• • i/ • «, 

reference to the lines in the deeds from Otto Kosack to Louisa 
Clements and from Louisa Clements to Otto Kosack. Is that correct? 
A. I would like to have my statement read. 

Q. We cannot do that. Is that correct? A. No, sir. 

Q. Let us see if we understand each other: Then you knew noth¬ 
ing about the existence of those deeds at the time you made the 
survev? A. I have said I did not. 

< 4 . Then your testimony here has been based upon some lines 
which appear to have been made by other persons previous to the 
time you made your survey; is that correct? A. My survey was of 
lot 28, square 377, recorded in the surveyor’s office. 

Q. Do you mean to say that that survey does not show lines placed 
by somebody other than yourself? A. Yes; it shows lines placed 
there bv somebody other than mvself. 

« t *. 

(). Were they there previous to the time you made that survev? 
A. The plat was made up in the office—given to an assistant engi¬ 
neer to make the survey, as shown by order on the back, naturally, 
lines being shown. 

Q. 1 understood you to say, Mr. Ballenger—I do not want 
1()1 to misquote you—that in reference to certain deeds (namely, 

the deed from Kosack to Clements and from Clements to 
Kosack) and with reference to certain lines appearing on that sur¬ 
vey. that you did not know anything about the existence of these 
deeds, at tlie time you made the survey, nor did you put anything on 
this survey in relation to what appears in those deeds: Is that cor¬ 
rect? A. You asked me if the lines of lot 28 had any reference to 
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the two deeds vou have referred to. and I said ves. I had no knowl- 

* t 

edge of the deeds at the time I made the survey. 

Q. You simply made a survey and located the walls on lot 28? 
A. Yes, sir. 

Q. You did not know how much belonged to Miss .Johnson? A. 
No, sir. 

Q. And did not attempt to tell anyone whether it belonged to Miss 
Johnson, or whether those walls were on Miss .Johnson’s side or were 
on Mr. Kosack’s side? A. No, sir. 

Q. What was there, in the nature of your duty of locating walls 
in making this survey, that required you to determine the thickness 
of the walls? A. It is natural, in making a survey and location, to 
determine the thickness of the walls that are on the lines. 

(J. Did you locate the wall on the north side of lot 28, starting 
at the off-set 14.50 ft. from the westernmost end and going 
162 hack 18.17 ft.? A. No, sir. 

Q. Why did you not locate that wall? A. There is a wall 
three feet south of that line that I located. 

Q. What kind of a wall was that? A. A plaster wall running 
hack from the front on 10th street, on the north line of lot 28. 
17.95 feet, and from that point east 18.80 the south face of the wall 
was 8 ft. south of the most northern line of lot 28. 

Q. Now, Mr. Ballenger. why is it that your survey does not show 
the thickness of that wall that you located, which would he three 
feet south of the northernmost line of lot 28? A. The wall must 
have been dilapidated and in such condition that it would have to 
be torn down for the construction of a new building, for. being three 
feet south of the line, one would naturally suppose it would be taken 
down. 

Q. Mow high was this wall? A. 1 cannot give you the height. 

(j. Did it appear to he a wall belonging to the building immedi¬ 
ately north? A. It was the south face of the wall of the building 
on lot 28. 

Q. How far back did that wall extend? A. The wall began 17.95 
ft. from 10th street and extended east 18.8 feet. 

168 Q. At its easternmost end how far south of the northern¬ 
most line of lot 28 was it? A. 1 did not make that location. 
It appeared to he parallel with the east and west line. 

Q. v on say the wall beginning at the 10th street end and running 
back 17 feet was plaster? A. Yes. sir. 

Q. Did you not previously state that it was studding and plaster 
when vou went there? A. Yes, sir. 

Q. Studding and plaster? A. Studding and plaster. 

Q. Do you mean to say that you ascertained at that time whether 
the studding was against the brick wall or that it was against the 
lap-boards? A. I could not say. I located a wall of brick and 
plaster of an old building, and in determining the wall back of the 
plaster 1 found there was studding there. 

Q. And you made no further discovery? A. No further location. 

Q. You say that wall was 17 feet and some inches in length? 
A. 17.95 ft. from 10th street, running eastward. 
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Q* Fleasc turn to the hook containing your survey and see if there 
was not an order for a survey of part of lots 28 and 29. A. Yes, sir: 

“Survey lot 29 and part of lot 28, being the north 2.25 of 28, 
184 and locate all walls and fences, and show thickness of w r alls.” 

Q. What was the date of that order? A. October 16, 1909. 

0 . Was that done? A. Yes, sir; that survey was made. 

Q. Where does that appear on the survey? A. “See large plat.” 
This is it (referring to another plat). 

Q. W hat is the length of that north wall on lot 28 at its western¬ 
most end, as appears from that plat? A. 14.50 ft. 

Q. And what is the length of the wall immediately adjoining it 
to the east? A. There appears to be a wall running east from the 
easternmost end of the wall 14.50 ft. long (the wall is 18.17 ft. long) 
to another wall. These arc not mv notes, and I have to give these 
figures as best T can. 

Q. That is the official record that was made by the officer of your 
department who made the survey under the direction of the chief of 
the bureau, is it not? A. Yes, sir. 

Q. Now let us go to the easternmost end of that lot: How thick is 
the northernmost wall of lot 25 at the easternmost end of the lot? 
A. The wall is 1.2 ft. thick. 

Q. I low far is the south face of that wall, at the easternmost end, 
south of the north line of lot 28? In that connection I now hand 
you a certified copy of that map, being a certified copy of the 
16.) survey you have in vour hand, is it not? (Showing witness 
plaintiff s exhibit A.) A. Yes, sir. This wall, that T have 
just stated was 1.2 ft. thick, is on a line 2.25 ft. south of the north line 
of lot 28. At the rear of that wall the south face is .3 ft. south. This 
line I point to was not shown on the working map. 

Q. That is. the north line of lot 28 is not shown on the working 
plan? A. It is not. 

Q. For convenience, state the equivalent of .3 ft. in inches. A. It 
is practically 3% inches. 

Q. What is the westernmost end of that wall south face? A. The 
westernmost end of said wall is .51 ft. south, or 6% inches south. 

Q. T believe you said that was a 14" wall? A. I said the wall 
was 1.20 in. thick. 

• Q. How much i< that? A. That is equivalent to 1 ft. and 2% 
inches or 14% inches thick. 

JOHN E. BALLENGER. 
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lH(i Edward P. Brooke was called as a witness of lawful age 
on behalf of the defendants, and having been first duly 
sworn, deposed as follows: 

Direct examination. 

Bv Mr. White: 


A. In the District Surveyor's 

4 / 

A. Assistant engineer 


Q. M here are vou employed? 

Office. 

Q. What is your position there* 

Q- IWd you do any work officially in this square^377, and par¬ 
ticularly with relation to lots 28 and 29? A. Yes, sir; I did. 

Q. What did you do there? A. Located a wall that was being 
built on lot 28. 

Q- Can you refresh your recollection from the records and give 
the date? ^ A. “Examine walls lot 28. square 377, made Oetolier 1 . 
1909. I hat was the date tin* order was left. 

0- I hand you the deed, already offered in evidence, from Louisa 
dements to Otto Kosack. and ask you if you can locate the north 
face of that wall which was being built, with relation to the south 
line of the property conveyed by that deed? A. Yes. sir: I can. 

Q- ^ bat is the location of the north face of that wall 
10 < which was being built, with relation to the south line of 
the property conveyed by that deed? A. The north face of 
that wall is .3 ft. north of that line, or it is 3% inches north of that 
line. 

Q Will you look at your notes and give the length of the wall? 
A. I cannot do that. 

Q* Can you. from this official survey which Mr. (fittings pre¬ 
sented to the preceding witness. Mr. Ballenger? A. I would not 
like to say the length of that wall. 

Q- T 5"" asking whether you can tell or not, A. I see here 
“32.13 ft." but I would not like to say. 

Q 1 ly it indicated on this plaintiffs exhibit A which I show vou? 
A. It is hard for me to toll which are the old walls and which are 
the new. I judge this is the new wall, the part marked “13 inch 
\\<dl, but I would not say |>ositively. It was not necessary at the 
time I was there to get that wall. 

Q- I )o you remember what sort of a wall it was in thickness and 
height? A. A es. sir: it was a 13 inch brick wall with brick foot¬ 
ings. 

Q- And it ran east and west? A. East and west. 

Q. Do you remember what was at its eastern end, whether it was 
a wall or not? A. I am under the impression that it was against 
a wall, but I am not sure. 

168 Q. In what direction was that wall running? A. I judge 
that wall was running east and w^est. 

Q. And at its western end what was there? A. I cannot state. 

Q. How did you come to make this inspection of the wall? A. I 
was ordered by the Surveyor to do so. 

Q. Do you know for what purpose it was made? A. To examine 
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(lie walls as we examine all new buildings going up, to see where the 
wall is located with regard to some lot line. 

Q- For what purpose is that done? A. Usually it is done to 
keep walls on the lines and to inform the Building Inspector where 
the wall is going up. 

Q. Are these surveys made at the request of the Building In¬ 
spector? A. They are made at the request of the Building In¬ 
spector. 

Q. By the Building Inspector you mean the Inspector of Build¬ 
ings for the District of Columbia? A. Insiiector of Buildings for 
(he District. 


Cross-examination. 

By Mr. Gettings: 

Q. Aon say you went there October 1st? A. I said the survey 
was ordered on October 1 st. 

Q. d hat is the order on the back of the survey itself, is it not* 
A. Yes. * 

199 Q. Does not that order show that it was being done at the 
request of B. Stanley Simmons? A. He was the man who 
ordered it. The Building Inspector probably asked him to. 

Mr. Outings: 1 move to strike out what the Building Inspector 
probably asked him to do. as not responsive to the question, and as 
hearsay. 

Q. All you know is (be fact that you got an order from the Sur¬ 
veyor to make this survey, which carried you there? A. Yes, sir. 

Q. Does the official record require the Building Inspector to 
make the survey? A. Yes, sir. 

t 

Mr. Gittings: I read this in evidence: “Square 377, lot 28. Ex¬ 
amine walls. Building permit, 1859. Plats reset and one card 
19th street, X. W. B. Stanley Simmons. October 1st, 1909. Re¬ 
port October 5, 1909.” 

Q. AVliat guide had you to go by, or, in other words, what did 
you have to guide you in locating that wall according to these lines 
at the time you went there? A. Lot 28. 

Q. Was that wall located .3 ft. north of the north line of lot 28? 
A. Not as then shown on this map; no, sir. 

Q. W hat does it show on the plat? A. It shows that the center 
of this 13 inch wall is located 12 ft. north of the south line of lot 
28. 

170 Q, How do you get at the lines of lot 28 as being 12 ft. 

at that point? A. I did not get at them. I just located the 
wall where it stood. 

Q. How could you report the proper location? A. I knew where 
the south line was, and I reported in regard to the south line. 

Q. How did you get your south line at that time? A. I had it 
right here on the plat. 

Q. From where is that south line taken? A. It is taken on the 
plat from the records at the Surveyor’s Office. 
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Q. From what point? A. I don't understand that question. 

Q. From what point did you take vour south line—what point 
on your south line to make vour measurements, to locate the wall? 
A. I used the south line shown on this plat, as it had been sur¬ 
veyed as the south line of lot 28. 

Q. Hut you were not surveying this plat; you were surveying 
land. From what point on the south line of that land did you take 
your measurements to ascertain the location of that north wall? 
A. I don't understand the question. 

Q. You did not put your instrument on this plat, of course: 
Where did you put it? A. On the survey point that we had on 
the ground. 

Q. What point did you have on the ground from which to locate 
that south wall? A. I had a nail ten feet from the build- 

171 ing line of 10th street and the extension of the south line of 
lot 28, that is. as it was surveyed, as shown bv the records 

in the office of the survevor. 

0. Where does that appear on the plat? A. There (indicating 
on the plat). 

Q. Does that nail show whether it is in the south face of the wall 
or in the north face? A. There is no nail in the wall at all. 

Q. Then does the off-set show that it is taken from the north 
face or the south face of that wall? A. It does not show that it 
was taken from either face of the wall. 

Q. Do you know whether the south wall of that building is on 
the line or below the line of lot 28? A. T have not made the sur¬ 
vey. This paper shows the north face of the wall on the south 
line of lot 28 as being .27 north of the line. That is somebody 
else's notes on this paper. 

Q. Let us see if we understand each other now: In making your 

survey to determine the location of the new wall that was going up 

on the north line of lot 28, you were guided, in taking the location. 

bv notes made bv others? A. T was; ves. 

« _ • ' * 

Q. Personally you do not know whether they were right or 
wrong? A. T know they were right. 

(). Did vou verify them? A. T verify them always. 

v . • i i 

Q. How did you verify that this jw>int. which you sav 

172 was extended ten feet to the west, was exact? A. We had 
a nail at each end—a nail on F Street and a nail on F 

Street, on 10th street—and by putting the instrument on this nail 
1 speak of as being 10 feet from the building line, we can verify 
these building lines by seeing whether those lines line up or not. 

Q. Did you do that in this ease? A. Yes, sir. 

Q. You said when you went there the wall was already started? 
A. Yes. it was just started. 

Redirect examination. 

Bv Mr. White: 

Q. I see on the back of this plat, part of the memorandum from 
which was read into the record, the words “Report October 5, 1909.” 
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Was that the date of your report? A. No. That is the .late .hat 
the report leaves our offiee and goes to the Building Inspector. 

s 1 A'as that made after you had reported vour orders? \ I 
can give the date by my report. 

Q. What is the date? A. October 4, 1909. 

October!*lOtfe?" T'l .lid"' “ rvey be, "' een " ,e lst and " ,e Uh of 

EDWARD P. BROOKE. 

173 Subscribed and sworn to before me this 17th dav of Oc¬ 
tober, A. D. 1910. 

ALBER1 HARPER, /£.*•<? w 

*1 ^ *j^° rDER was c l llle<l a witness of lawful age on behalf of 

tile defendants, and having been first duly sworn, deposes and says: 

Direct examination. 

By Mr. White: 

Q. Aou are one of the defendants in this case, are you? A Yes 
sir. J * * > 

Q. I believe you constructed the building known as 519 10th 
street, A. W .? A. I did: yes, sir. 

ie ‘ dT down tlle old building that was there? A. I did 
Q. \\ hat kind of a building was that? A. It was partly brick and 
partly frame; most of it was frame; some little brickwork in it. 

Q. How tall was it? A It was two stories high with a little pitch 
root on it }\e would call it about a story and a half; had a room 
upstairs. 

1,4 Q- ''’hat kind of a wall was south of it? A. Brick wall. 

a Avi . Dld extei ,\ d a11 ‘he way to that wall? A. Yes, sir. 

Q. \\ hat sort oi a wall was to the north of it? A. It was partly 
buck, and partly studding and plaster partition. 

( Gliniinating this building entirely, what was north 

of the whole building.^ A. A brick wall. 

Q. Who lived there in that property? A. Mr. Kosack. 
y. \ he plaintiff in this case? A. Yes, sir. 

Q. Take the north wall of the building which you tore down • what 
was it made of? A. The north wall, where it joined Mr Ko’«ack’s 

property, the party wall, was studs set up; it was stud partition with 
lath on and plastered over. 

Q. M hat size studding? A. 2x4 inches, I think, as near as I can 
lemember. They were thin studs. 

north ThoSC Were u P ri S hts > «’ere they? A. Yes, studding on the 

Q Then lathing and planter on the south side? A. Yes sir 
\ Brick wall anythlng was 0,1 the nort1 ' sid e of this studding? 

175 bri?k 3r? th A ere C y sir b0ard8 betWeen the StUdding and ‘ he 

Q. How close were they to the brick wall? A Riirht 
against the wall. & l 
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Q. What sort of a roof did the building have that you tore down? 
A. I think it had an old tin roof on. 

Q. Which way did the roof slant? A. Slanted east and west, had 
a ridge running north and south; one eave running along the front 
of the building and one on the south. 

Q. At the northern end, toward Mr. Kosack’s, did this roof touch 

the wall? A. It did. 

Q. Was it in any way attached to Mr. Kosack’s wall? A. It was 
Hashed in; it had to be, or it couldn’t be tight. 

Q. What do you mean by “flashed in ? A. \ ou take mortar out 
of the brick wall and bend a piece ot tin in that shape (indicating), 
and it goes in and bends out on the roof. 

Q. Makes a piece of tin in the shape of a letter Z, does it? A. Yes, 

sir. 

Q. You say this was done in that way? A. Yes, sir. 

Q. Do you remember a jog or ottset in Mr. Kosack’s wall? Was 
there a jog in his south wall? A. Tes, sir. 

176 Q. About how far from 10th street was this? ^ A. 1 forget 
just exactly, but the first one was about 16 or 17 feet; some¬ 
where in that neighborhood. 

Q. With relation to that ottset or jog did the old building which 
you tore down extend that far east, or further east, or how? A. I 
think it extended a little further east. 

Q. Did that part of the building extend over to Mr. Kosack’s wall 
at that place? A. You know this building had a back building to 
it; that didn't touch his wall at all; but the whole of the main build¬ 
ing extended to his wall as tar hack as the main building went, and 
then it came back with a little areaway going out. 

Q. That is the ottset in the old building which you tore down? 

A. Yes, sir. 

Q. That would be the offset toward the south? A. Yes, sir; it was 
the south wall, and came north and left an areaway in between. 

Q. In between the old building and Mr. Kosack’s premises? A. 
Retween a portion of the old building and Mr. Ko>ack > premise-: 
yes, sir. 

Q. Do you remember an old fence that was between the lot on 
which this old building stood and Mr. Kosack’s premises? A. ^ es, 


sir. 

177 Q. What sort of a fence was that? A. A very dilapidated 
fence. It was a fence, but that is about all you can say. It 
was nailed up. 

Q. What was the condition of the fence as to its state of repair, 
etc.? A. It really needed a new fence; that fence was almost entirely 
out of repair; there were some boards on it that might have been 
used, some few boards; but the fence was very much out of repair. 

Q. Did it stand up straight? A. No, sir. 

Q. In what general direction did it run? A. East and west. 

Q. Did it run in a straight line? A. Well, I don’t know whether 
it run in a straight line or not. It wasn't straight or plumb, so far 
as that is concerned, when I went there, but the fence leaned out. 
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Whether it was parallel with the other wall I couldn’t say • I never 
measured. 

Q* Do you remember a wall that ran east and west from the eastern 
line of Mr. Kosack s lot.'* A. The wall of the stable, vou mean? The 
extreme eastern end? 

Q. Running west from the extreme eastern end from the southern 
part of his property. A. Yes, sir. 

Q. How wide was that wall as you remember it? A. I remember 
that wall. I think that wall was a 9-inch wall. I am not positive 
about it, though. 

1<8 Q. You built this new wall there, did you not? A Yes 
sir. * ’ 

Q. Where did you begin the new wall? 

Mr. Gittikgs : I object to the question. That is the subject of 
more accurate proof, and that more accurate proof has been adduced 
in this case. 

Mr White: 1 withdraw the question because of the objection 
made by Mr. timings and because 1 think he is right about it. 

, n . . . , WILLIAM W. SOUDER. 

(Cross-examination waived.) 

i ( . Subscribed and sworn to before me this 17th day of October, A. I). 
1910. 

ALBERT HARPER, Examiner. 


i u* V ^ ER was called as a witness of lawful age for and on be- 
follow ■ ^ le ( e ^ en ^ ant,6 > ail( ^ having been first duly sworn, deposed as 


Direct examination. 

By Mr. White: 

Q. Did you see these premises, 519 10th street, before the old place 
was torn down? r 

A. Yes, sir. 

Q. ^ ou are interested in this propertv, are you? 

179 A. Yes, sir. 

i, , S' P° y°u rellie mber its position with relation to the south 
wall of Mr. Kosack s property? 

A. I was there before it was torn down and then during the 
progress of its tearing down, that is, when it was halfway down and 
at different times along. 

Q. The question is: Do you remember its situation with relation 
to Mr. Kosack s south wall? 

A. It joined it on the front, that is, the front part of the old build¬ 
ing was up against the south wall of Mr. Kosack’s house. 

. Q* ^ hen the} were tearing it down did you notice anything par¬ 
ticular alxmt the roof, whether it was attached to the building or not? 

s * r * ^ was there when it was a little more than halfwav 
torn down, and you could see the imprint of this old building right 
11—2301a 
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against this south wall of Mr. Kosack’s house, and it passed along 
where the roof ran and you could see portions or pieces of tin project¬ 
ing there yet. 

Q. Did you notice this old fence between the two places? 

A. Yes, sir, a very dilapidated old fence that was leaning and was 
propped up on this side of 519, and wavering. 

Q. Did it run in a straight line east and west? 

A. The fence ran east and west, but the line of the fence wasn’t 
straight. 


180 Cross-examination. 


By Mr. Oittixgs: 

Q. You say you are interested in this property? A. Yes, sir. 

Q. You mean interested in this case? A. I am part owner of this 
property. 

Q. And you were at the time the suit was instituted? A. Yes, 
• ' 

sir. 

Q. Miss Johnson is simply holding title for you? A. Only for 
convenience; yes, sir. 

Q. She is not really interested in it? A. Has no real interest 
in the property, no, sir. 

Q. Any judgment for costs in this case you would be responsible 
for? A. I suppose so. 

JAMES STRAYER. 


Sul>scribed and sworn to before me this 17th dav of October. 
A. D. 1910. 

ALBERT IIARBER , Examiner. 


Mr. Oittixgs: It is stipulated by and between counsel that if 
Mr. White will produce a certificate from Assistant Assessor Adams 
which will show how the property owned by Mr. Kosack and that 
owned by the defendants have been assessed for the last fifteen 
181 or twenty years, that certificate may be offered in evidence in 
lieu of putting Mr. Adams on the stand, subject, however, to 
the objection that it is immaterial, irrelevant and incompetent to 
prove any of the issues in this case. 

Mr. White: I offer in evidence certified copy of deed from Louisa 
Clements to Henry Schmidt, dated March 18, 1878, recorded in 
Liber 712, folio 154. 


Also deed from Louisa Clements to Henry Schmidt again, dated 
December 80, 1878, recorded in Liber 907, folio 20. 


Also deed from Henry Schmidt et ux. to Herman Diebitsch dated 
June 10, 1881, recorded in Liber 971, folio 840. 

Also deed from heirs of Herman Diebitsch to Allen W. Miller, 
dated May 26, 1909, recorded in Liber 3267, folio 108. 

And also deed from Allen W. Miller to E. Olivia Johnson, dated 
August 9, 1909, recorded in Liber 3267, folio 114. 

Note. —Said certified copies are filed herewith, marked respect- 
ivelv A. H. Nos. 8 to 12, inclusive. 

ALBERT HARPER, Examiner. 
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Note.— And now, this 19th day of October, 1910, comes William 
Henry W bite Esq. of Attorneys for Defendants and gives in evidence 
duplicate copy of plat of survey of lot 29 and part of lot 28, square 
377. dated October 19th. 1909, and furnished him June 16th, 
182 1910: and also certificate of Benjamin F. Adams, Assistant 

Assessor of the District of Columbia, dated June 24, 1910, 
showing payment of taxes against lot 28 and sub-lot 29, Square 377, 
the latter offer l>eing subject to the objection of Attorneys for plain¬ 
tiff as stated on foregoing page. 

Said plat of survey and said certificate marked, respectively, Ex¬ 
hibits A. II. No. 13 and 14, are herewith filed in evidence. 

And, thereupon, testimony on behalf of Defendants is here closed. 

ALBERT HARPER, Examiner. 


183 


Opinion. 

Filed February 17, 1911. 


J he court finds that the wall of the front building upon the plain¬ 
tiff’s lot was actually used as a party wall by the defendant’s pred¬ 
ecessors in title, and holds that the deeds of 1871 l>etween the pred¬ 
ecessors in title of the parties had the effect of making the wall 
di\ ided bet ween them a party wall, and had the further 
effect of dedicating the whole dividing line to the uses of a party 
wall whenever either party should choose to build thereon; that ac¬ 
cordingly when the plaintiff did build thereon in 1888 and ex¬ 
tended his building over and upon the land now owned by the de¬ 
fendant. even though such extension was less than seven inches, he 
made such wall a party wall and when he erected his fence to join his 
front and rear buildings he built such fence as a portion of the party 
wall or dividing barrier, and did not by either of such acts, nor by 
keeping such structures in the same place for a period of more than 
fifteen years, acquire any title by adverse possession to the land 
thus used; that consequently when the defendant erected her wall 
and when she used the wall already built by the plaintiff she was 
within her legal right. 

The result is that the bill must be dismissed with costs. 

WENDELL P. STAFFORD, Justice. 


184 be tree Dismissing Bill, See. 

Filed February 28, 1911. 

7 

******* 

This cause coming on to l>e heard upon the pleadings and testi¬ 
mony and having been argued by counsel and duly considered by 
the court, the court this 28th day of February, A. D., 1911, finds 
that the wall of the front building upon the plaintiff’s lot was act¬ 
ually used as a party wall by the defendant’s predecessors in title, 
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and holds that the deeds of 1871 between the predecessors in title 
of the parties had the effect of making the wall thereby divided be¬ 
tween them a party wall, and had the further effect of dedicating 
the whole dividing line to the uses of a party wall whenever either 
party should choose to build thereon; that accordingly when the 
plaintiff did build thereon in 1888 and extended his building over 
and upon the land now owned by the defendant, even though such 
extension was less than seven inches, he made such wall a party wall 
and when he erected his fence to join his front and rear buildings 
he built such fence a> a portion of the party wall or dividing barrier, 
and did not by either of such acts, nor by keeping such structures 
in the same place for a period of more than fifteen years, acquire 
any title by adverse possession to the land thus used; that conse¬ 
quently when the defendant erected her wall and when she used the 
wall already built by the plaintiff she was within her legal right. 

It is. by the court, this 28th day of February. A. 1). 1011, 

ISA ordered that the said cause he and the same herebv is re- 

ferred to the Auditor of this court to make and report to this 

court his finding of the damages sustained by the defendants and 

each of them bv reason of the issuance of the restraining order here- 

• « * 

tofore issued in this cause. 

It is further adjudged, ordered and decreed that the bill exhibited 
in this cause be and the same herebv is dismissed with costs as 
against the plaintiff and that the defendants have execution therefor 
as at law. 

WENDELL P. STAFFORD, Justice. 

Plaintiff prays an appeal to the Court of Appeals which is hereby 
allowed and bond for costs is herebv fixed at one hundred dollars. 

WENDELL P. STAFFORD, Justice. 

Me mo ran dam. 

March IS. 1011.—Appeal bond approved and filed. 

1S() ()rdt r to I*repare Transcript on Appeal. 

Filed April 3. 1911. 

******* 

.lohn K. Young. Esquire. Clerk. 

Sik: Plea.-c prepare a transcript of record to the Court of Appeals 
in the above entitled cause and include therein the following papers: 

1 . Bill and exhibits; 

2. Answer and exhibits; 

3. Testimony and exhibits; 

4. Final decree; 

5. Appeal; 

(). Bond. 

CUTTINGS & CHAMBERLIN, 

Attorneys for Plaintiffs. 
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Mr. E. II. Thomas & Mr. Win. Henry White, Attorneys for Defend¬ 
ants. 

Gentlemen : Wo have today tiled with the Clerk the above desig¬ 
nation dt papers to bo included in the transcript of record on appeal. 

t thoie are any other papers you desire included kindly notify the 
Clerk. 

GITTINGS & CHAMBERLIN, 

Attorneys for Plaintiff. 


IS' 


Stipulation. 
Filed May (>. 1911. 


It is hereby mutually >ti|-uh.te.l im<l agreed between all the parties 
in interest in the above entitled cause, bv and through their re- 

1 . I hat the plats and maps, which were either exhibits in the 
(.leadings, or which were introduced in evidence, shall not be printed 
in the transcript of record, but the original thereof shall be used in 
the Court of Appeals at any hearing of this cause. 

I hat none of the deeds offered in evidence shall be printed in 
ill. bill a proper description of each of said deeds shall beset forth in 
Ins stipulation and incorporated in the record to said court : and the 
toUmung is a correct description of each of said deeds:_ 

i> V; !,!•: 11 <lep :!. i V fee dniple from E. M. Gallaudet, C 

Ivobbins / I), Gilman. \\ oleott Lay and A. I). Robinson, trustees of 

. K 0 | "' . 1 "" ’ U< ' n: '" ' llur( ‘ 1 ' of Washington, District of Columbia, 
to Otto kosack. of th<. same place, dated the 16th dav of January 
l Sl 1 i let'i'idcd January 20, 1871. No. Odd. folio 94, one of the Land 

scri I led as fol'lows':'—'"' n,t wf Colun,bia > ,he being de- 

AH that certain piece or parcel of ground, lying and being in the 

1 ss C c i ,"n I)ls,nc i of Columbia, and known as part 

lbS of lot Eleven (11) Square Three Hundred and Seventy-seven 

(; . < ). Beginning for the same at the northwest corner of 
said lot tliencc east eighty-five (85) feet; thence south fourteen (14) 
feet and six ( 6 ) inches; thence west seventy (70) feet and six ( 6 ) 
inches; thence south three ( 6 ) feet and seven and a half ( 71 /,) 
inches: thence west fourteen (14) and six ( 6 ) inches to 10th street 
vest; thence north eighteen (18) feet and one and a half (IV,) 
w'-' e Vv. li^K'niinig—being the same property conveyed bv 

:> 1 t0 y illmin Cntitoii ami others by deed dated March 

ation 8 $2150.' rCC ° rf * Llbcr R - M H. No. 10 folio 357. Consider 

Exhibit No. 2 is a deed in fee simple from Leo Kosack and Louise 
Kosack. his wife Frederick William Kosack and Augusta W Km 

p b ; n :."' e - Thomas Joy and Augusta, nee Kosack, his wife - and 
Bertha Kosack. of Washington. District of rnlnmhi.,' u a ,, 

Cross, nee Kosack. and Charles Gross, her husband of Phil J'l L-^ 

heirs at law of Otto Kosack, deceased, parties of the first part, If Ed- 
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ward Kosack. dated October *2-. 1 «S7S; recorded December 20, 1878, 
No. 003, folio 175 et seq. of the land records for the District of Co¬ 
lumbia. the same being described as follows:— 

All that certain part of lot numbered Eleven (11) in Square Three 
Hundred and Seventy seven (577). known and described as follows, 
that is to say. beginning for the same at the northwest corner 
180 of said lot Eleven (11) and running thence east eighty-five 
(85) feet: thence South sixteen (10) feet nine (0) inches; 
thence west seventy (70) feet six (0) inches; thence south one (1) 
loot; thence west fourteen (14) feet six (0) inches to Tenth Street 
west: and thence north along said Tenth Street seventeen (17) feet 
nine (0) inches to the place of beginning. Consideration $5500. 

Exhibit No. 0 i> a deed in fee simple from Otto Kosack to Louisa 
(dements, dated March 14. 1871: recorded September 0. 1872. in 
liber 004. folio 100. the same being descrilx*d as follows:— 

All that lot or piece of ground commencing on Tenth (10th) 
Street at a point distant one hundred and thirty three (135) feet 
nine (0) inches south from the northwest corner of the square num¬ 
ber three hundred ami seventy seven (577) : thence south along said 
Tenth Street four and a half (4 1 j) inches; thence due east fourteen 
(14) feet six (0) inches; thence north four and a half (4V1>) inches; 
thence west fourteen (14) feet six (0) inches to place of beginning, 
being part of lot number eleven (11) in said square three hundred 
and seventy seven (577). Consideration $1.00. 

Exhibit No. 7. is a deed in fee simple from Louisa Clements to Otto 
Kosack. dated March 14. 1871. recorded March 15. 1871. Liber 
05S. folio 154. the same being described as follows:— 


All that part of lot number Eleven (11) in square number Three 
Hundred and seventy seven (377) known and described as 
100 follows, that is to say. beginning for the same at a point four¬ 
teen (14) feet six (6) inches from the northeast corner of 
said lot and running thence south along the rear line of said lot two 
(2) feet three (3) inches; thence due west seven tv (70) feet six (0) 
inches; thence due north two (2) feet three (3) inches; and thence 
due east seventy (70) feet six (6) inches to place of beginning. Con¬ 
sideration $140. 


Exhibit No. 8 is a deed in fee simple from Louisa Clements to 
Henry Schmidt.jlated March 18. 1873: recorded March 18. 1873, 
liber 712. folio 154. the same l>eing described as follows:— 

All that part of lot numbered (11) eleven in square numbered 
three hundred and seventy seven (377) situate, lying and being in 
tbe said city of Washington, in said District, to wit. beginning for 
the part thereby intended to be conveyed eighteen (18) feet one and 
one halt* (1 1 -) inches from the northwest corner of said lot on Tenth 
Street and running south by and with Tenth Street ten (10) feet 
ten and one half (10V>) inches; thence east eighty-five (85) feet to 
an alley: thence north fourteen (14) feet six (6) inches; thence 
west seventy (70) feet six (0) inches: thence south three (3) feet 
seven and one half (7 1 g) inches; thence west fourteen (14) feet six 
(0) inches to tbe place of beginning. Consideration $1800. 

Exhibit No. 0 is a deed in fee simple from Louisa Clements to 
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IL*nr\ Schmidt, dated Decern lier 80, 18<8; recorded January 

1 2, 18,9, liber 90, ; folio 20 c-t seq., the same being described 

as follows:— 

All that certain piece or parcel of ground lying and being in the 
city of Washington, District of Columbia, and* known and described 
as part, of lot eleven ( 11 ) in square three hundred and seventy seven 
yv *) beginning for the same at a point distant one hundred and 
thirty three (138) feet nine ( 0 ) inches south from the northwest 
corner of the said square; thence south along said Tenth Street four 
and a half ( 4 (a.) inches; thence due east fourteen (14) feet six ( 0 ) 
inches; thence due north four and a half ( 4 M>) inches; thence west 

eratioTkl 00 ^ *** ^ inches to tIle P la ^ of beginning. Consid- 

Exhibit No. 10 is a deed in fee simple from Ilenry Schmidt and 
( arric Schmidt, his wife, to Herman Diebitsch, dated June 10 1881 • 

recorded June 17. 1881, liber 971, folio 340 et seq. same being de¬ 
scribed a* follows:— 

All that certain piece or parcel of land and premises, known ami 
distinguished as and being part of Lot number Eleven ( 11 ) in 
Square number Three Hundred and seventy seven ( 377 ) IWin- 
nmg on Tenth Street, X. W. 18 feet 1 M> inches from the N.V 
Corner of lot 11 thence South 10 feet, 10 % inches, thence East 85 

Z tT®, .°. r "- feet ’ ! h , e,K ' c West 70 fwt - 6 inches, theme 

yaiSTSsr 1 ...... - •»».. 

1 1 . , ; x ! lil : h :is ft <lee<l in fee simple from Magdalene 

Diebitsch, widow <d Herman Diebitsch, who died intestate in 
lespeet to the hereinafter described property on September 30, 1883, 

\1 ielif V 16 k n h ivT ry, , IIenl . y . " l)iebi,s< ' 11 ‘""1 his wife, Minnie 

w h ! i';"" 1 Ihelntsch and Koberta W. Diebitsch, his wife, and 
Marie h Diebitsch, unmarried, to Allen W. Miller of the second nail 
dated May 2 b, 1D0D; recorded August 10 , 1009, in liber 3207, folio 
108, et seq., the same being described as follows:_ 

Part of lot numbered Eleven ( 11 ) in Square numbered Three 
hundred and seventy-seven (37 <) ; beginning on Tenth Street, North¬ 
west eighteen (18) feet one and a half (1 (A) inches from the 
Northwest corner of Lot Eleven ( 11 ); thence South Ten ( 10 ) feel 
en and a half (10Vs) inches; thence East Eighty-five (85) feet’ 
thence North 1 welve (12) feet; thence West Seventy (70) feet Six 
(b) inches; thence South One ( 1 ) foot one and a half ( 1 4) inches 

S.i!E,"7io. . .. . ...* 

Exhibit No. 12 is a deed in fee simple from Allen W. Miller to E. 
Olnia Johnson, (lated August 9, 1909, recorded August 10 1909 
at liber 3* (L, folio 114, et seq. the same being described as follows:-— 
lait of Lot numbered Eleven ( 11 ) m Square numbered Three 
Hundred Seventy-seven (3k), beginning on Tenth Street North- 


. . — 1 *‘“*“**^ Beilin oireei, i\ortn- 

,o-» • ' T ht v- C " eet ’ °" e 11,1,1 °"c-half inches (18 ft, ID, in ) 

19., from the Northwest corner of said lot Eleven ( 11 ) thence 

South ten feet, ten and one-half inches (10 ft. lot/, ,,, , 
thence East eighty five feet, (85 ft.) thence North twelve feet (12 
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ft.) thence W est seventy feet, six inches (70 ft. 0 in.) thence South 
one foot, one and one-half inches (1 ft. 1 \^ in.) thence W est four¬ 
teen feet, six inches ( 14 ft. 0 in.) to the place of beginning. Con¬ 
sideration $10. 

CUTTINGS & CHAMBERLIN, 

Attorney* for Plaintiff. 

W’M. HENRY WHITE, 

Attorney for Defendants. 
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Supreme Court of the District of Columbia. 


United States of America, 

I)/stnet of Columbia f ss: 


I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
198, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein tiled, copy of which is made 
part of this transcript, in cause No. 2NSN2 in Equity, wherein Edward 
Kosaek is Complainant and E. Olivia Johnson, et al., are Defendants, 
as the same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and allix the 
seal of said Court, at the City of W ashington, in said District, this 
15th dav of Mav, 1911. 


[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG. Clerk 


Endorsed on cover: District of Columbia Supreme Court. No 
2801. Edward Kosaek. appellant, vs. E. Olivia Johnson et al. 
Court of Appeals. District of Columbia. Filed Mav IN. 1911. Henrv 
W. Hod ges, ederk. 
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IN THE 




OCTOBER TERM, 1911. 


No. 2301. 


EDWARD KOSACK, Appellant, 

VS. 

E. OLIVIA JOHNSON and W. W. SOLDER, 

Appellees. 


BRIEF FOR APPELLEES. 


Statement. 

Complainant owns 521 Tenth street northwest, and de¬ 
fendant owns <>19 Tenth street. Their total holdings are 
sublots 29 and 28, in square 977. The north line of 29 
and the south line of 28 are parallel, 29 feet apart, and are 
85 feet long. The dividing line of these sublots as originally 
laid out was not straight; it began 18 feet 1 y 2 inches south 
of the northwest corner of sublot 29 (which is the same 
corner of original lot 11), ran east 14 feet 6 inches, then 
jogged due north 3 feet 7% inches, and then ran due east 
to the eastern line of both lots (Rec*., 85). 

ip 
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On March 14, 1671, the then owner of sublot 29 deeded 
to the then owner of sublot 26 a 4^-inch strip along the 
south side ol lot 29 from Tenth street, 14 feet 0 inches hack 
to the jog (lice., 60, <0, 71). Upon and extending over 
this line there was then built a 9-inch wall (Rec., 30, 2), 
and the purpose was undoubtedly to convey a half interest 
in, or the south half of, that wall; indeed, the stone founda¬ 
tion extended further (Rec., 40). Singularly, appellant's 
brief does not mention this deed, nor the location of the 
wall as admitted in the bill (Rec., 2), nor of the founda¬ 
tion (Rec., 40). 

On the snme day, March 14. 1671. the then owner of 28 
conveyed to the then owner of 29 a strip 2 feet 3 inches wide 
along the north line of 28 from the jog back to the rear or 
east end of the lot (Kee., 60, 71, 30), thus reducing the jog 
from 3 feet 7 , / i* inches to 1 foot 4 \ > inches. Upon this new 
line from this jog east there was at that time built (Rec., 30) 
a wall of irregular width, but wider than the other and ex¬ 
tending to a point 32.87 feet east of Tenth street, ac¬ 
cording to the bill, which also admits that this wall over¬ 
lapped the line to the south from 2 , / L> inches to 9% inches 
(Rec., 2). Here. as in its companion conveyance, the pur¬ 
pose is clear to make this wall a party wall. 

If any other improvements were on the line at that time 
the record does not show them, and no changes are shown 
until 1888, when the complainant built upon the rear of 
hi" lot and placed the south wall of that building also upon 
the line. The bill shows this to be a 12-inch wall, its south 
face overlapping from 1 inch to 3 inches south of the line 
(Rec., 2). 'Pho disinterested testimony of the engineer in 
the surveyor's office says, from actual measurement, it is 
from 3"s inches at one end to .V‘* inches at the other (Rec.. 
71). 

Complainant testified that he had a survey made when 
he built this rear building; that he tried to put the wall 
entirely upon his own side of the true party line, and that 
he did not intend to build a party wall. This intention 









upon his part was never disclosed either to the then owner 
ot lot 2N nor then nor subsequently to anv person. It. re- 
ntained durin S all of these years in his own contemplation 
as an undisclosed intention (Rec.. 37). 

^ e lieu* answer two questions and correct certain er¬ 
roneous statements in appellant’s brief. On page 16 the 
following appears: 


“If the wajl of the brick house built by Otto 
Kosack m 1X71 had become a party wall in 1900, 
when this Johnson house was built by Souder, it 
must have become so at some distinct, precise moment 
oi time. \\ ben was that moment?” 


That “moment” was when the wall was built after the 
interchange of deeds took place on March 14. 1871 (Rec.. 
*6, <0. 71). Complainant’s predecessor in title built the 
wall “that stands there now * * * about thirty-three 
feet deep.” between the dates of these deeds in 1871 and 
the date of complainant s purchase of the property in 1878 
fRec.. 36. 37). Complainant built the back building in 
1888 (Rec.. 37). The brief next savs: 


” Kosack’s house has its southern wall on his own 
line: not a hmrhrendth of it extend* over in the John - 
lot 


son 


and also says on page 17: 

“hven if the wall to the old frame house on the 
Johnson lot had been a party wall, and was such 
when Kosack built his house, yet if Kosack did not 
use it as such—did not avail himself of what was his 
light but built a separate, independent wall to his 
house on his own (/round, that would not make such 
new wall a party wall.” 

Complainant’s bill (Rec., 2) says: 

“That at the time complainant purchased said lot 
m 1878, it was improved by a three-story and cellar 
brick building which extended across the entire front 


i 





of said lot, and running back to the depth of 32.87 
feet. That portion of the south wall of this building, 
beginning at the southwest corner of said lot and ex¬ 
tending back 11 feet (» inches, was nine inches in 
thickness and built with its south face O.dJf. feet south 
of complainant s south Hue. The balance of the 
south wall of said building was built of an irregular 
thickness, beginning at a point 14 feet 6 inches east 
of the southwest corner of said lot with a thickness 
of 1 7> 1 feet thick and tapering off until at the rear 
end of said building it is onlv 0.81 of a foot thick: 
the south face of said portion of said south wall ex¬ 
truded over roiuptuinnnt 8 south hue to the extent of 
J / J inches. at it- easternmost end. and gradually 
increased until at it> westernmost end. namely, at a 
point 14 feet 0 inches from the southwest corner of 
said part of said lot. its south face is 0 3fb inches 
south. 

“In 1888. complainant built on the rear or eastern 
end of his property a three-story brick structure, used 
as a shop, with it> south wall 12 inches thick; this 
wall begins at the southeast corner of said described 
portion of said lot. and runs along its south line west 
for a distance of 20 feet with the south face of said 
south wall at it" easternmost end 1 J of uu inch south 
of so ill it i seci hcil south Hue and gradually increases 
untit uf Its m sti m most end it reaches 3 inches south.' > 

We do not know how complainant's counsel conceived the 
idea that either the south wall of the old frame house on 
lot 20 (7*211 or the north wall of the old frame house on 
lot 28 (.”>10) was a party wall. The fact i>. as above pointed 
out. that the touch nulls extending from the front to the jog 
and from the jog to the point 32.87 feet east of Tenth 
street and the wall extending from the rear to the areaway 
m re hnilt over tin line and were built as party walls, ns 
admitted in the hill. . 

The hill alleges title in complainant to the southern lines 
of all these walls hi/ adverse possession only, and in support 
thereof allege" that complainant paid taxes upon the land 
as claimed (Rec.. 3). The proof shows that the land was 
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assessed lo the several owners for the numbers of square feet 
oriainaHy in lots 29 and 28. respectively, and no change 
«a- made in the assessment notwithstanding the two con¬ 
veyances ol March 14. 1871. which gave to the owner of 29 

l """ ,l0<1 ;lll<l fifty-three s<|uare feet more. In other 
words, the owner of lot 28 continued to pav taxes upon the 
InVt. square feet in the 2-feet 3-inch strip, and the owner 
of lot 20 continued to pay upon the five square feet in the 

'--inch strip (Roc.. 7. 82. 83: certificate not in printed 
record). 

Fn f,,rll ‘ or support of (lie claim of adverse possession, com¬ 
plainant offered proof that for more than twenty years’there 
va> a wooden fence extending east and west connecting the 
rear and front buildings: that it was constructed upon four 
po>t>. upon the north side of which were stringers, upon 
the north side of which in turn were nailed 7/ s _inch boards; 
.•md that these hoards were upon a line with the south faces 
of the two buildings. Tnside the fence, to the north, there 
wns ;l] "° n P ave<1 area way extending from the front building 
to tbe back building. There was proof by defendant tend¬ 
ing to show that this fence was not straight; that it leaned 
arid was propped up from the southern side. 

Defendant purchased ol0 Tenth street, hounded as above 
shown, and erected a building, using these walls as party 
waP< and joining them bv erecting a new 13-inch party 
wall, which was set so far back upon her own land that it 
overlaps on complainant’s land only 3% inches, or less 
than the distance Allowed by the President Washington 
Budding Regulation (Rec.. 76). The lines were surveyed 
and the walls were located in exact conformity to the law 
(Code. sec. 1580) and that regulation (Rec., 76, 77. 8). 

In tearing down an old frame building upon lot 28 (519 
Tenth street) it was found to he joined to 521 at the front 
(Rec.. .>2). and the roof was flashed into the wall of 521 
fmm the front to the rear of the frame building (Rec., 43, 
4o. 49. 50 . 51). The testimony discloses that this frame 
building was one and one-half stories high; and that the 
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loot pi tel km 1 cast and west, with a ridgepole extending north 
and south from complainant's wall to a wall on the south of 
defendants lot (Roc.. «>1 ). From the front hack to the 
jog there were studding with no weatherlxwarding between 
them and complainant s wall, and on the inside of the old 
frame building the studding were lathed and plastered. 
I- rom this jog the old frame building also extended east as far 
as complainant's wall extended, the inside of the old frame 
house being plastered against complainant's wall without 
any studding between, hi .’>10 there was also an areawav 
corresponding with complainant's areaway. to the south of 
which areaway there was a shed extending some distance to 
the east, and there was no other building hack of this shed 
tRee.. 32. 43 4.’>. 40. 51. .">3. 54. 01). 

to the age of this old frame house we agree with com¬ 
plainant s counsel in their conclusion from an examination 
«>f the record, to he found on page 10. that 

',* 1 1 evident from all the references to it that the 

frame house on the Johnson lot was an old house” 

in 1871. 

^ l M,n the filing of complainant s hill an injunction was 
iv*ued. which was also a rule to show cause whv the injunc¬ 
tion should not he continued. Answer was required under 
<>ath. The prayers of the hill were for injunction from 
udng complainant’s south wall and from doing any further 
woik on the wall “now being erected on complainant’s land.” 
having reference to the new 13-inch wall, and "to also re¬ 
move the wall built upon complainant's land and restore the 
fence and cement walk." etc., for damages and general re¬ 
lief. The answer of defendant Sonder to the rule to show 
cause sets up title in defendant Johnson, denies that com¬ 
plainants have title, says that the walls are party walls and 
that the dividing line is a party-wall line, asserts the right 
to use that under the law and regulations, denies that, the 
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fence was straight, but says that it was crooked and wavering 
in its extent, and in terms 

denies that any part of complainant's land was un¬ 
lawfully appropriated and says that the new wall 
therein mentioned was fully completed before the 
tiling <»t the bill herein and says further that since 
the issuance of the rule to show cause no work has 
been done upon said wall.” 

I defendant Johnson s answer adopts the answer of de¬ 
fendant Souder. 

I lie joint answer of both defendants to the bill savs 

C 

they deny that any part of complainant s land was 
unlawfully appropriated and say* that the new wall 
therein mentioned was fully completed before the 
filing of the bill herein.” 

On this answer to the rule the rule was discharged by Mr. 
Justice Anderson, his opinion saving: 

"It would seem to follow, from this statement of 
the papers in the case, that the rule to show cause 
should be discharged. 

1. Iii the first place, it seems clear that a partv 
wall exists on the dividing line between the tw’o lots, 
subjec t to all the incidents of such a wall between 
adjoining owners. The case at bar is not unlike that 
Jviogman rs. Moebs, •>< W . L. R., 248. recently 
decided by Justice Barnard. 

"2. In the second place, it appears that the new 
wall was completed before the filing of this bill, and 
therefore there is nothing for the court to enjoin in 
any event. 

"The rule will accordingly be discharged.” 

I he only testimony by which complainant attempts to 
meet this burden thus cast upon him by the answer under 
oath of both defendants as required by the bill, is that of 
complainant's witness Saltzstein. His statement is loose and 
indefinite. lie says that when Mr. Gittings got the injunc- 




lion the wall was not completed, but the foundation was 
and the wall was just a little way up. On cross-examination 
he says he was not present in court when the injunction 
was issued, does not know what dav it was issued, and 
therefore must have been depending upon information given 
to him by someone else as to its issuance, and furthermore 
he does not undertake to say what dav the wall was at the 
height he mentions, so that we may compare that with the 
date of the tiling of the bill (Kee., olj. As heretofore 
pointed out, this wall was only about thirty feet long and 
onlv two stories in height, and it was a mere matter of a few 
hours' work to lay the bricks in it, its it is admitted that the 
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foundation and part of the wall were then laid. 

Points and Authorities. 

Complainant’s sole claim is adverse possession. If that 

claim is not made out, his claim fails. It is elementarv that 

« 

there is no adverse possession unless there is an ouster, for 

the statute does not begin to run until the defendant has 

a remedy. 

%> 

*’An entry bv one man on the land of another is 

t • 

an ouster of the legal possession arising from the title. 

or not. according to the intention with which it is 

done ” 

Kwing vs. Burnett, 11 Peters, 41. 

We submit that if we take complainant s own testimony 
as to his intention it is insufficient, for he says that he in¬ 
tended to build upon his own side of the line. 

Complainant, however, did not disclose his intention to 
any person. Can there be such a thing as adverse 4 possession 
without the claim of title ever being disclosed? We con¬ 
cede that where the parties are strangers and are dealing 
at arms’ length, the mere character and notoriety of the pos¬ 
session may be evidence of a claim of title, because they are 
inconsistent with any other idea. The payment of taxes 
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has been held to be powerful evidence of a claim of title. 
I he reverse is also true that a failure to pay taxes has a con¬ 
trary effect. Complainant did not pay taxes upon the land 
in dispute, but defendant's predecessor in title did do so. 

1 he above relate, ot course, as pointed out, to cases in 
which the parties are strangers. In cases where there is 
privity in title, however, another element, and an exceed- 
in.ul\ important one. is indispensable to acquire title bv ad¬ 
verse possession. 

1 lie only distinction between this class of cases 
and those in which no privity between the parties 
existed when the possession commenced is in the 
degree of proof required to establish the adverse char¬ 
acter ot the possession. As that was originally taken 
and held in subserviency to the title of the real 
owner, a clear, positive, and continued disclaimer 
and disavowal ot the title, and assertion of an adverse 
right, <ni(l to he brought home to the partg, are in¬ 
dispensable before any foundation can be laid for 
the operation of the statute. Otherwise, the grossest 
injustice might be practised; for, without such notice, 
he might well rely upon the fiduciary relations under 
which the possession was originally taken and held, 
and upon the subordinate character of the possession 
a> the legal result of those relations.” 

Zeller's Lessee vs. Eckert et ul., 4 How. 28b 
295. 

Morris vs. Wheat, 11 App. D. C., 201. 

The Supreme Court of the United States has applied this 
principle wherever privity of any kind or degree is involved. 
Instances follow: Express trustee, fcpeidel vs. Henrici, 120 
l . is., »>8o, 580; vendor and vendee, Lewis vs. Hawkins, 23 
Mall., 120, 125; mere trustee where no trust was declared, 
L. h. Co. vs. Durant, 9o C. S., 5/8; co-tenants, Bradstreet vs. 
Huntington, 5 Pet., 444. 

1 his court has applied it in the eases of landlord and 
tenant, Morris vs. Wheat, 11 App. I). C., 218; and co- 
tenants, McClung vs. Boss, 5 Wheat., 110. 







‘‘Serrano held under a license to occupy, and that 
license could he revoked at any time. The failure to 
revoke it cannot change the original character of the 
possession into an adverse one. 

Serrano vs. Y. S.. A Wall., 4A1, 461. 


The same rule. stated from the standpoint of the pre¬ 
sumption in such situations, is found in Ricard rs. Williams 
it nt. f 7 Wheat., AO, 1 ().*>, as follows: 

“A conveyance of land, as well as a grant of an 
incorporeal hereditament, may be presumed from 
long possession; hut if such possession and its cir¬ 
cumstances. are consistent with the presumption 
that a less estate than a fee was it> cause, a fee will 
not he presumed to have belonged to the party in 
possession.” 

The applicability of this principle cannot he denied. The 
west 14.A feet of this dividing line was made a party wall 
by the deed in 1871. and the wall extending from that point 
east was also made a party wall by its companion deed of 
the same date. Phis second wall was upon the line involved. 
When complainant went to build his rear building, the title 
of liis lot was subject to the President Washington building 
regulation, which required him to lay the foundation of 
his wall equally upon his own land and that adjoining. lie 
did not do that, quite: hut lie did go over the line and lay 
his wall and the foundation thereof partly over the line and. 
the obligation being his. he i- estopped to deny that it is a 
party wall. 

In W estern National Rank’s Appeal. 10*2 Pa. St.. 171. the 
statement of facts is lengthy, hut the case turned upon the 
single one that the foundation of an 18-inch wall was built 
2 :{ i inc hes over the line at one end and 7 : Vj inches over at 
the other. Practically every contention of appellant's coun¬ 
sel in the case at bar is there decided adversely to them, the 
court, among other things, saving: 
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‘Every owner of a lot of ground in Philadelphia 
has a statutory right to make a party wall between 
himself and his neighbor, and may enter upon the 
adjoining lot for that purpose, not going beyond the 
prescribed limit. This right eannot he taken from 
him bv the adjoining owner building exclusively 
upon his own land, either to the line, or a short dis¬ 
tance therefrom. The first builder is he who first 
elects to make a party wall and his right cannot be 
defeated by the act of another: Monroe vs. Conroy, 1 
Phil.. Til: Morris rs. Balderston. 2 Brew., 459. 
Prior to the act of 1855. the extent of the encroach¬ 
ment was determined by the regulators. Tn Godsall 
rs. Mariam. 1 Binn.. .*>52. it was said: ‘There is great 
reason why the decision of the regulators unappealed 
from. should he conclusive as to the building, because 
it it were not. the walls which were built under the 
authority <>f the officers, whom the party was obliged 
to employ, might he afterwards pulled down. This 
would he a grievance too ruinous to be submitted to, 
and cannot be intended to be the meaning of the 
law.* Thi s would apply t<> the thickness of the wall 
as well as to the location with reference to the line. 

“A n owner cannot encroach upon the adjoining 
lot save for the construction of a party wall. Each 
lot being alike servient to the other for that purpose, 
when the first builder lays the foundation over the 
line it is presumed that he does so in the exercise of 
his right. Though he may bring the wall above the 
basement within the line of his lot, he is bound to 
use it as if built according to the statute. It matters 
not that the foundation covers less of the adjoining 
lot than i< allowed by law; lie shall not build so as 
to deprive the adjoining owner of his privilege 
Milne's Appeal. 2 \V. N. C.. 513. 


‘‘Under the act of 1721, it was the duty of the 
regulators to set the foundation equally on each lot. 
Their action unappealed from was final. A mistake 
would not have changed the character of the wall, 
though much more of it was on one lot than the 
other. * * * 

“The statute was enacted at an early day in the 
building of the city, and has proved a just and 




beneficial rule for owners of adjoining lots. Deeds 
ought to he interpreted subject to its provisions, and 
the usual description by metes, courses and distances, 
will not he held to defeat the grantor’s right under 
the statute when he conveys a lot adjoining one which 
he continues to hold. To have the effect of depriving 
him of that right the language of the deed must 
imply such intent. The rule enters into the titles of 
adjoining lots, unless otherwise expressed.” 

Western National Bank’s Appeal. 10*2 Pa. St., 
183, 184. 


Our party-wall regulations were authorized by the deeds 
in trust of the nineteen original proprietors of the land upon 
which the capital city of Washington was founded and 
tlie purpose of the deeds was t<> found that city. “They were 
incorporated in the laws of the State of Maryland which 
ceded’’ the sovereignty of the land for the pur]wise (W ood- 
bury rx. D. C.. 7> Mackey. 142). President Washington took 
them from the building laws relating to Philadelphia, in 
which city the Congress met until the new capital city was 
brought into existence. Lor a review of their earlier historv. 
see Vollmcr’s Appeal. 61 Pa. St.. 12A. 

The history of the deeds in trust, their terms, and the 


legislation under which the “f ederal eitv” 
he found in 


was founded mav 


Bursey rx. I.yon. 31) App. D. C., A97. 

\ an Ness rx. Washington. 4 Pet.. 232. 

Strashurger rx. Commissioners. A M.. 31)4. 

Corcoran rx. Nailer. 6 M.. A80. 

Potomac Steamboat Co. rx. Cpper Potomac Steam¬ 
boat Co.. 109 l . S.. 672. 


The dividing line is common; the adjoining owners own 
that mathematical line and the substantial boundarv in com- 
mon. 


Evans rx. .Javne 


Pa. St., 36. 




13 


I lie relation of tlie title of these adjoining; owners lias 
l»een decided by the cases in this jurisdiction as well as in 
Pennsylvania, from whence the regulation comes. 

In Miller vs. hlliot. • > Craneh. C. C., *>43. approved in 
Sirashurger n*. Commissioners. 5 Mackey. 394. and Ualpine 
''• s - P«‘n\ -1 D. C.. 331. it was held that the President Wash¬ 
ington party-wall regulation was a condition annexed to the 
title of lots in the city of Washington. 

In Ualpine vs. Barr, *21 I). C., 331, the court reviews Miller 
hlliot. o Craneh. C. C., 543, and affirms the following 
irom Judge Craneh: 

"It is. therefore, a condition annexed to the title of 
every house lot in the city of Washington, that when 
the proprietor builds a partition wall between himself 
and his neighbor, he shall lay the foundations 
equally upon the lands of both, and that any person 
who shall afterwards use the partition wall, or any 
part of it. shall reimburse to the first builder a moiety 
of the charge of such part as he shall use." 

In Woodbury vs. The District, 5 Mackey, 142, the court 
said: 

"It is the law of this jurisdiction that building 
regulations have the force of the law in many par¬ 
ticulars. Before this city was laid out, they were 
incorporated in the .laws‘of the State of Maryland, 
which ceded this District: and one of the first, acts 
of President Washington was to say that these build¬ 
ing regulations should remain in force.” 

In Corcoran vs. Nailor, 6 Mackey, 580, 583, the court, 
after copying the regulation, said: 

Ibis servitude, imposed in invituin, is to be con¬ 
strued with the utmost strictness. It renders the oc¬ 
cupation of another s land lawful only when the 
wall with which it is occupied satisfies the reason and 
purpose for which the easement was imposed. The 
servient owner is compelled to submit to the burden 
only on the ground that the thing imposed is, in 
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contemplation <>t law. a benefit equally to him ami 
to the dominant owner; in other words, that it at 
once xtuinl* mult/ for Ins rojoi/nirnt for all the pur¬ 
pose' for which a party wall i> intended to serve. 
These purposes include several uses." 


(Noth. —On page K of the record the word “alwavs" 
should read “anyways in line *> from the hottoni. and the 
word “clear in 11 le last line should read “cellar. In eopv- 
iiiii the regulation, the court, in Corcoran rs. Xailor. snpro. 
left out the proviso.) 


“The provision about a party wall in a deed ap¬ 
plies to rrrn/ port of the Inn between the adjoin¬ 
ing owners and is not limited to such part as may 
he Iii*st built against, and one owner for the purpose 
of erecting his house, may extend the wall built by 
the other on the line in the rear." 

Matthews rs. Oixey (Mass.). n L. ]{. A.. 10’J. 


This rule, where a party wall was built by mutual con¬ 
sent on part of the line, has been applied by our courts. 

Krogman rs. Moehs. .‘57 W. L. R.. *24<S. 

Rauel rs. Mayer. 30 \V. L. R., 7$0. 


This party-wall regulation, the above authorities speeilie- 
ally say. gives to the adjoining owners the mutual right 
of easement. The first builder has the right to support half 
of his wall on his neighbor’s land, with the concurrent right 
of that neighbor to use that wall whenever he sees lit to 
build. Certainly with such a right the statute of limita¬ 
tions could never begin to run as against the defendant; 
for the wall being where it was. of itself gave the defendant 
this right. Seeing the wall and its location not only failed 
to apprise her that her land was being held adversely, hut. 
on the contrary, was a continual assertion to her that, be¬ 
cause of its location, she had the right to use the wall when¬ 
ever she pleased. In other words, instead of being a denial 
of her rights, which is absolutely essential to adverse posses- 
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>iuii, it was an assertion and a recognition of her rights. 
This is the principle announced by the Supreme Court of the 
l nited States in Ricard vs. Williams, su/mt. 

I lie same principle, applied to easements, is announced 
in Parker *>. Framingham, <S Met., 2<>0, 2<)S, and Atkins 
*'*• Rordman, 2 Met., -h>*. Washburn on Fasements. secs. 
Ah, (1/. announces the sime principle when he savs that 
mere non-user oi an easement does not amount to an aban¬ 
donment. See also Rrunthaver vs. Talty, :>1 App. I). C.. 
Idh. The mere non-using of this wall by defendant for any 

number of years could not amount to an abandonment of 
the right. 

Tender of compensation for the walls used was duly made 
undei the law and regulations (Rec., 10) j however, it was 
not necessary to show this, as in Eberlv Behrend 20 

* 7 

Ih ( ., 2R>, 2 IS, the right to the compensation for part of 
the wall was held to he a personal right, the court savingi 

"It could no more he regarded as an appurtenance 
to the property out of which it had grown, than 
could a claim tor rent ot that property previouslv 
due.” 

Yollmer s Appeal, 01 Pa. St., 127. 

1 he subject ot adverse possession by encroachment where 
there is no party wall as a guide to the intent with which it 
is done, is considered in Neale r*. Fee. 19 1). C.. 17. The 
two views ot the court* as to the occupation of property by 
a permanent building under mistake as to the line were in¬ 
terestingly set iorth. and the court comes to the conclusion 
that notwithstanding the* division of opinion as to permanent 

buildings the placing of a fence over the line bv mistake 

€ 

does not amount to an adverse possession and cites with ap- 
pio\al the case where some of the posts of a fence were bv 
mistake set over the line. The principle announced in that 
case eliminates all consideration of the fence connecting the 
hack and the front buildings as any basis for adverse pos¬ 
session. 





I he findings of fact by the lower court (Rec., 83) are 

amply supported by proof; indeed, they are incontrovertible; 
viz.. 

\\ hen he (plaintiff) erected his fence to join his 
front and rear buildings he built such fence as a por¬ 
tion of the party wall or dividing barrier, and did 
not by either of such acts, nor by keeping such 
structures in the same place for a period of more 
than fifteen years, acquire any title by adverse pos¬ 
session to the land thus used.” 

As noted in the statement of facts, the evidence is insuffi¬ 
cient to give the court jurisdiction. One witness only, Saltz- 
>tcin, said anything about the condition of the wall when the 
bill was filed and the injunction isMied, and hi> testimony 
is obviously based on hearsay and is too indefinite and un¬ 
certain. 

Suppose Mr. Saltzstein > informant had not told him the 
hour of the day when the injunction was issued, or had 
mistaken it. or Mr. Saltzstein bad mistaken the informa¬ 
tion by a day. or suppose Mr. SaltzsteinV memory is at fault 
by a lew hours, or by one day. is a court of equity to take 
jurisdiction of a case upon such flimsy testimony in con¬ 
tradiction of the plain, unequivocal answer under oath of 
the two defendants which was called for by complainant in 
his bill? We submit that the court is without jurisdiction 
and that the bill should be dismissed. The situation on the 
facts is unchanged since Mr. Justice Anderson discharged 
the injunction for that very reason. 

The answers were all required to he made under oath, 
and where and as far as they are responsive to the allega¬ 
tions of the bill they are evidence for the respective de¬ 
fendants. and as evidence they will prevail unless overcome 
by the testimony of two witnesses, or of one witness and 
clear corroborating circumstances. *2 Sto. Eq. Jurisp., sec. 

1528 : Rank V. S. rs. Reverly. 1 How., 134: Flagg rs. Mann, 

2 Sumner. 480; Rank of Georgetown rs. Geary. 5 Pet.. 90. 
McCartney rs. Fletcher. 10 App. D. C., 572, 599. 
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( ode sections lo<S(> and lo<S< are limited bv their terms 
to conditions defined by section lo<S*>; that is, a deficiencv 
or excess in tlie fronts of a square or original lot. They 
have no relation to this ease; however, the encroachment is 
ft-Vj inches—more than 7 inches. 

Respectfully submitted. 

EDWARD II. THOMAS. 

WM. HENRY WHITE. 

Attorvei /.< for Appellees. 
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The brief for appellant, heretofore filed in this cause, was 
prepared hastily because of a notice received from the clerk 
of the court that under recently adopted rules of the court 
the appellant was required to file with the clerk “fifteen 
copies of his printed brief within fifteen days after the record 
shall have been printed,” and this notice was received too 
late to admit of literal compliance with it. 

Later the clerk advised counsel for appellant that he had 

been instructed by two of the justices of the court_the third 

justice being then out of the country—that this rule should 
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i>e so construed as to allow such briefs to be liled within 
fifteen days before the assembling of the court at the present 
term. The brief was filed within that period, but yet the 
time so allowed did not admit of a thorough examination by 
counsel for appellant—who had not been of counsel in the 
lower court—of the papers forming part of the record of the 
case, which, by stipulation, were not printed in the transcript 
filed in this court. 


The brief of appellees' counsel, 
March 14. 1<S71. savs: 


referring to the deeds of 


“Singularly, appellant's brief does not mention this 
deed, nor the location of the wall as admitted in the 
hill" (Kec., 2), “nor to the foundation" (Roc., Hi). 


Rut it will he noted that appellant s brief, on page 11. 
does say: 

“The record evidence produced here, and referred 
to iii this transcript —so far as the writer of this brief 
has had opportunity of examining it—affords no 
basis for tin* findings of fact or the conclusions of law 
announced by the decree appealed from,” etc*. 

An examination of these deeds, in connection with the 

other conveyances, has served to confirm the belief there ex- 

pressed and to afford a demonstration that the conclusions 

announced in that decree are wholly unfounded. They show 

• « 

further that some inaccuracies of statement exist as well in 
the bill of appellant as in the answer of the ap|>ellees, as will 
hereafter he pointed out. 

The claim asserted in the answer that the brick wall on 
the south side* of Kossack's house is a party wall, incident 
to both lots, is an aflirmativc claim, the burden of establish¬ 
ing which by adequate proof rests on the appellees. The 
highest form of which such claim is susceptible is the chain 
of record title under which the respective parties hold their 
property. All the allegations made in the pleadings must he 
controlled and governed by the record titles. 
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The brief for appellant, heretofore filed, deals with the 
testimony given in the case, and it points out that so far as 
that testimony affords light on the controversy it is beyond 
contro\eis\ that the south wall ot Kossack’s house was not 
built as a party wall, and that it never became such by any 
agreement between the parties; that it was not intended to 
lie a party wall by Otto Kossack, who built it. 

1 resident A\ ashington’s building regulations,” so often 
cited by appellees and so confidently relied on, have been 
the subject of frequent adjudication by the courts of this 
District, and in Kraft w. Stott, 1 II. & II., p. 33, it was held 
that a lot occupied by a frame dwelling cannot be invaded 
bv an adjoining lot owner for the purpose of building a 
party wall. The building regulations of 1701, allowing an 
entry upon adjoining premises for the purpose of building 
a party wall, applies only to vacant lots. 

It appears to be conceded by counsel for appellees in their 
brief (p. 4) that the wall or walls between the two old frame 
houses that stood upon the Kossack lot and the Johnson lot, 
respectively, were not party walls, but, it is insisted, that the 
“brick walls extending from the front to the jog and from 
the jog to the point 32.87 feet east of Tenth street, and the 
wall extending from the rear to the areawav were built over 
the line, and were built as party walls, as admitted in the 
bill.” 

n attentive reading ot the bill discloses to us no such 
admissions, and any allegation or attempted description of 
the lots appearing in the bill are subject to correction from 
the actual record titles, as these appear in the deeds ex¬ 
hibited with the bill. 


A\ e will undertake to show from the several deeds ex¬ 
hibited in this record that the lot owned by appellee John¬ 
son is not adjacent or contiguous to the lot owned by appel¬ 
lant Kossack, but that these are separated from each other 
by a strip of ground, the title to which is not in either of the 
paitics to this cause. .And that although it mav appear 





that the Kossack house does extend over and beyond the 
line of his lot on the south side, yet that it does not extend 
to or encroach upon the lot owned by appellee Johnson by 
so much as a hair’s breadth. 

To make this apparent to the eye we have had made a 
plat, in exact accordance with the metes and bounds given 
in the several deeds, which will be used in the argument at 
the bar and shown to the court. 

The deed of August 9, 1909, from Miller to appellee 
Johnson, describes the lot there conveved as follows, viz: 

7 

‘‘Beginning on Tenth street N. \V. IS feet, one and 
one-half inches from the northwest corner of lot 11, 
thence south, ten feet ten amt one-half inches, thence 
east 85 feet, Arc.’’ 

The deed of October 22, 1878, from Otto Kossaek’s widow 
and heirs to Edward Kossack describes the lot therein con¬ 
veyed as— 

“Beginning at the N. W. corner of lot 11, thence 
east 85 feet; thence south, Hi feet and 9 inches, 
thence west 10 feet, and 0 inches to Tenth street, and 
thence north atony Truth street seventeen feet and 
nine incites to tlte beginning.” 

Now, measuring the Johnson lot, from its southwest cor¬ 
ner, along Tenth street, ten feet ten and one-half inches 
northward, and measuring the Kossack lot, from its north¬ 
west corner, southward seventeen feet and nine inches, it is 
apparent to the eye, as it is from the calls of the several 
deeds, that these two front lines on Tenth street do not meet; 
that there is an interval between them of near four inches. 

The explanation of this becomes clear and conclusive, 
from an examination of the calls in the several deeds ex¬ 
hibited in the record, of the front lines of parcels conveyed 
along Tenth street. 

Deed of January 18, 1871, from Gallaudette to Otto Kos¬ 
sack, eighteen feet one and a half inches. 
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Heed of March 11, 18/1, from Kossack to Clements, four 
and a half inches. 

Heed of March 18, 1873, Clements conveyed to Ilenry 
Schmidt, ten feet and one-half inches. 

By deed of December 30, 1878, the said Clements con¬ 
veyed to the said Schmidt four and one-half inches on Tenth 
street, from a point one hundred and thirty-three feet nine 
inches from the northwest corner of square 377. 

By deed of June 10, 1881, Schmidt and wife conveyed to 
Diebitsch ten feet ten and one-lialf inches, from the north¬ 
west corner of lot No. 11 on Tenth street. 

By deed of May 26, 1900, Diebitsch conveyed to Miller 
ten feet ten and one-half inches, from a point, eighteen feet 
one and one-half inches from the northwest corner of lot 
No. 11 on Tenth street. 

Now, it is apparent that the ground conveyed by Schmidt 
to Diebitsch by deed of June 10, 1881, is the same ground 
conveyed to Schmidt by deed from Clements of March 18, 
18/8, so for os the front on Tenth street ts concerned. In 
each conveyance the front on Tenth street is described as 
being ten feet ten and one-half inches. The deed by Schmidt 
to Diebitsch does not then embrace or purport to convey the 
four and a half inches conveyed by Clements to Schmidt by 
deed of December 30, 1878, fronting on Tenth street, south 
from a point one hundred and thirty-three feet nine inches 
south from the northwest corner of square 377; that four 
and one-half inches so conveyed to Schmidt was never con- 
\e\ed by him to any one, so far as this record discloses. 

Argument in Detail from the Pleadings. 

The allegation in the third paragraph of the bill that the 
lot of Olivia Johnson lies immediately south of complain¬ 
ant s lot is inaccurate, for the same reason as shown by the 
metes and bounds of the Johnson lot under the deed from 
Allen W. Miller given in the same paragraph, the Johnson 



lot beginning on Tenth street eighteen feet one and one-half 
inches from the northwest corner of lot 11, thence south ten 
feet ten and one-half inches, thence east eightv-live feet, 
thence north twelve feet, thence west seventy feet six inches, 
thence south one foot one and one-half inches, thence west 
fourteen feet six inches to the beginning. 

The deeds show that on the line of Tenth street the John¬ 
son lot is separated by four and one-half inches from the 
Kossack lot, and on the rear line of the two lots bv three 
inches. 

The answer (Ree., p. 7) sets up that complainant claims 
title under a deed from Otto Kossack’s heirs, dated October 
22, 1<S78. This is correct, hut the answer further alleges that 
before the death of said Otto Kossack he conveyed to Louisa 
Clements, by deed dated March 14, 1871, a strip of his 
ground, four and one-half inches wide, along the southern 
line thereof (Exhibit 2, Rec., p. 80), and that the purpose 
of this conveyance was to convey to Clements the south half 
of the division wall. The exact language of the answer is: 

“This four and one-half inch strip was conveyed to 
Louisa Clements bv Otto Kossack on the same day 
that she conveyed to him the two feet three inch 
strip, and these two deeds were evidently made for 
the purpose of adjusting the dividing line between 
their lots to conform to the center of the dividing 


For this allegation no warrant can he found in the record. 
Two years later, bv deed of March 18. 1878, the said Louisa 
Clements conveyed to Ilenry Schmidt that part of her 
ground lying immediately south of this strip of four and 
one-half inches, and three inches south of the Kossack line 
on the east (Exhibit 8, Rec., p. 80). 

By this deed she undertook to convey to Schmidt a lot 
beginning eighteen feet one and one-half inches from the 
northwest corner of lot No. 11. on Tenth street, and thence 
south by and with Tenth street ten feet ten and one-half 
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inches; thence east eighty-five feet to an alley; thence north 
fourteen feet six inches; thence west seventy feet six inches; 
thence south three feet seven and one-half inches; thence 
west fourteen feet six inches to the place of beginning. But 
the eastern line of this lot she had already conveyed to 
Otto Kossack a strip on the north of two feet three inches in 
width by seventy feet six inches in length, and so there 
remained in her only twelve feet three inches which she 
could convey to Schmidt. 

Thereafter Schmidt and wife, by deed of June 17, 1881, 
conveyed to Diebitsch the above-described lot, but minus the 
last-mentioned three inches by seventy feet six inches, the 
metes and bounds of said conveyance being as follows/ 

“Beginning on Tenth street northwest, eighteen 
eet one and one-half inches from the northwest cor¬ 
ner of Lot 11, thence south ten feet ten and one-half 
inches, thence east eighty-five feet; thence north 
twelve feet; thence west seventy feet six inches; thence 
south one foot one and one-half inches; and thence 
west fourteen feet six inches to the beginning.” 

Therefore the strip of three inches in width and seventy 
feet and six inches in length, not being conveyed to Diebitsch, 
remained in Schmidt. 

The lot so conveyed to Diebitsch by the above-described 
metes and bounds was by his widow and heirs conveyed by 
deed of May 26, 1909, to Allen W. Miller by the same metes 
and bounds, and omitting the strip of three inches in width 
and seventy feet six inches in length. 

Five years after the first deed, of March 18, 1873, to 
Schmidt, viz., on the 30th of December, 1878, Clements did 
convey to said Schmidt the strip of four and one-half inches 
along the southern line of the Kossack lot and the northern 
line of what was at the time her own lot for the distance of 
fourteen feet and six inches. But, as already shown, she 
had refrained from conveying this strip to Diebitsch ’ and 
therefore it is that this strip and the strip of three inches in 
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width and seventy feet and six inches in length has never 
by any conveyance appearing in this record been vested in 
Olivia Johnson, as clearly appears by the record. The state¬ 
ment made in the brief for appellant, heretofore filed, 

“that by deed of October 22, 1878, the heirs at law 
of Otto Kossack conveyed to Edward Kossack a parcel 
of ground comprising l>oth of the above-described 
parcels,” 

is in this respect inaccurate. 

If the Kossack house encroached on ground beyond and 
south of his south line, it is clear that appellees have no 
ground of complaint as to such encroachment, because it is 
now evident that it did not invade any ground to which 
they have any claim or title. Such encroachment could be 
on the ground of Schmidt, and of him alone. 

Appellees are here shown not only to have no foundation 
for their claim to a party wall in Kossack’s house, but, in 
their zeal in the assertion of such claim, they have not only 
invaded the intermediate ground lying l>etween the Kossack 
house and the Johnson lot, but they have invaded the premi¬ 
ses of Kossack, and have torn up and destroyed his areaway, 
upon which he was wholly dependent for access to the differ¬ 
ent parts of his premises. See testimony on pages 11, \m, 1 c, 
V, 15, lfi, 17, 18, 19. 

LFJGII ROBINSON, 
HOLMES CONRAD, 

Counsel for Apj)eflant. 
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Description of the Plat. 

The colors red, green, and yellow are used to define the 
boundaries of the several parcels of ground conveyed by the 
deeds exhibited in the record, that they may he discerned 
by the eye without confusion. 

The record title to the parcel outlined in red is in Edward 
Kossack, under deed dated October 22, 1878 (Exhibit No. 
2, Record, pp. 85 and 80). 

Otto Kossack acquired title to the part outlined in red, 
and also to the part outlined in yellow, under two deeds, 
viz., a deed dated January 18, 1871, being Exhibit No. 1* 
(Record, p. 85), and a deed dated March 14, 1871 (Exhibit 
No. 7, Record, p. 86). 

Otto Kossack conveyed the part colored yellow to Cletn- 

t \ 1 c, e 1 lat 1 ^1 arch 14, 1871 (Exhibit No. 6, Record, 

p. 86). 

The record title to the part outlined in green is in E. 
Olivia Johnson, under deed dated August 9, 1909, from 
A. W. Miller (Exhibit No. 12, Record, pp. 87 and 88). 

The said A. W. Miller acquired title to the part outlined 
in green under deed from Diebitsch and wife, dated May 26 
1909 (Exhibit No. 11, Record, p. 87). 

The said Diebitsch acquired title to the pail outlined in 
green by deed from Schmidt ami wife, dated June 10, 1881 
(Exhibit No. 10, Record, p. 87). 

1 he record title to the part outlined in yellow is now in 
Henry Schmidt, under deed from Clements, dated December 
30, 1878 (Exhibit No. 9, Record, pp. 86 and 88). 

The said Clements acquired title to the part outlined in 
yellow, under said deed from Kossack, dated March 14. 1871 
(Exhibit No. 6, Record, p. 86). 

The title to the uncolored strip, 70 feet 6 inches long by 
3 inches wide, lying between the part colored red and the 
part colored green is now in the said Henry Schmidt, under 
2301—2 
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deed from Clement* dated March 18, 1873 (Exhibit No. 8, 
Record, p. 86). Said deed pm-ported to convey, in addition 
to the part outlined in green, a strip north thereof and adja¬ 
cent thereto 70 feet 6 inches long by 2 feet 6 inches wide, 
but said grantor Clements had previously conveyed to Otto 
Kossack, by her deed of March 14, 1871, the northern part 
thereof, and so could not convey it by her deed to Schmidt. 
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